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Why did colonial authorities seek to regulate "deviant" sexualities?


‘Deviant sexuality’ is any sexual behaviour, desire or identity that is seen as abnormal or transgressive within a particular power-discourse regime; and by association identifies with legal, medical and other social frameworks which classify and normalise sexual behaviour. This essay will demonstrate how the regulation of sexuality became a strategic tool of colonial governance. As Michel Foucault argues, sexuality should be understood not simply as a natural or private aspect of human life, but as something actively shaped and produced through systems of power and knowledge. Foucault argues that by then classifying certain sexualities, populations become subject to observation and measurement and then consequently intervened upon and controlled.[footnoteRef:17721] I will explore and give examples of how colonial rule sought to control not only its own emigrant population, but portray some indigenous peoples as different, inferior or immoral, using sexuality as a powerful platform to demonstrate those differences, leading to the justification for surveillance, intervention and legal control. [17721:  Foucault, Michel, The History of Sexuality, Volume 1: The Will to Knowledge, trans. by Robert Hurley (London: Penguin, 1998), pp. 42–44.] 




Sarah Carr shows how sexual regulation was used as a tool to impose Christian moral values and reinforce settler respectability. Drawing from a range of sources both secular and ecclesiastical in her analysis into the sexual morality of colonial Otago, New Zealand from the early phase of colonial settlement in 1848. She argues that the source and identity of the colony's attitudes and later structures of legislation were shaped from British sexual norms. As well, we see the religious and cultural framework shift from the religious authority of the Scottish Free Church, particularly in the early evolving stages of the colony to the later implementation of secular regulation. [footnoteRef:6391] [6391:  Sarah Ann Carr, Preserving Decency: The Regulation of Sexual Behaviour in Early Otago 1848-1867. (2014). p.31.
] 

The yardstick of morality was set firmly in the hands of the church and its communicants. The church took responsibility to oversee the moral transgressions of its parish in the form of ecclesiastical courts called ‘kirk sessions’. [footnoteRef:1418] The issue of sexual intercourse before marriage as well as fornication formed the greater percentage of cases presented to these courts. The former often coming to light in the requests from recently married couples, for baptism of their newborn. Couples were generally absolved of their sins and readmitted to the fold. Antenuptial conception was never a reason to deny baptism once confession and due demonstration of penitence was carried out. Fornication was a different matter, and it was often women who were disproportionately singled out for punishment. [1418:  Sarah Ann Carr, Preserving Decency, p.32.
] 

 The dominant male discourse of the church was reflecting its white middleclass origins, rooted in the established ideals of respectability and patriarchal order. Reflected neatly in the teachings of the church women were ‘custodians of family welfare and respectability and dedicated and willing subordinates to and supporters of men’.[footnoteRef:23758] Yet beside this there were indications of a working-class ethic at play that allowed for greater flexibility within the community when it came to sexual transgressions. [23758:   Ann Laura Stoler, Carnal knowledge and imperial power: Race and the intimate in colonial rule. The new imperial histories reader. (Routledge, 2020). p.61.

] 

By the 1850’s the male dominated secular courts in Otago were beginning to establish wider control, addressing the broader societal concerns of crime. With it came new provincial laws such as the Vagrant Ordnance of 1861, which sought to engage ‘abnormal’ sexual activity with sufficient regulation and punishment. Its generic title of ‘vagrant’ applied to any ‘idle and disorderly’ individual, and in its broad interpretation was used by police as a discretionary power to target specific groups such as sex workers, homosexuals and the homeless, all deemed a threat to public decency. [footnoteRef:926]  [926:  Christopher Roberts, Discretion and the Rule of Law: The Significance and Endurance of Vagrancy and Vagrancy-Type Laws in England, the British Empire, and the British Colonial World, 33 Duke Journal of Comparative & International Law 181-251 (2023), p.181.] 

[bookmark: _Int_FcSfsqaN]This drive to regulate sexuality was part of the wider colonial objective to help maintain patriarchal family structures, seen as essential to colonial stability and productivity. Sexual deviance was seen as linked to disorder and moral decay, religious sentiments that infiltrated the justice system. Though women needed protection, of course, but the courts also upheld the notion women should ‘know their place’ within the patriarchal structure of colonial society.
For example, charges of rape brought before the court by female victims were particularly precarious regarding the impact they could have upon a woman's reputation and character. Between 1848 and 1867 thirty cases came before the courts in Otago, over a third were under the age of fifteen. [footnoteRef:26689]  [26689:   Sarah Ann Carr, Preserving Decency, p.35.] 

As well, great emphasis was placed on how victims (over the age of ten), responded to their attackers. Factors such as the morality and sobriety of the victims often had a bearing on the outcomes of cases that were dismissed or where a not guilty verdict was reached.[footnoteRef:7958] Physical resistance was the expected norm of behaviour the courts expected in response to such attacks, anything else could be deemed complicity. The courts paid scant regard to the typically widespread individual responses to trauma. Further, emphasis within the courts seemed to reflect the contemporary Victorian position that prioritised the social standing of men. Women who threatened the respectability of the established patriarchy by accusing men, risked forfeiting her own, with the greater concentration of criticism turned on the victims, rather than the perpetrators of rape. [footnoteRef:5781]  [7958:   Erin Ford Cozens, Our Particular Abhorrence of These Particular Crimes: Sexual Violence and Colonial Legal Discourse in Aotearoa/New Zealand, 1840–1855’, JHS, 24, 3 (2015), p.388.]  [5781:  Carolyn A Conley, Rape and Justice in Victorian England, Victorian studies, (1986) 29(4), p. 536.] 

This scrutiny of the victims highlights the intense expectations that were placed on women who came before the courts, and in part explains why so many women were not wholly confident in taking the huge risks involved in seeking justice. Prior consumption of alcohol was also to have polarizing outcomes for men and women in the courts. Greater emphasis was placed on females in respect of this; the expectation to abstain from drink. Deemed to be compromising themselves and neglecting their moral duties, women became liable to bear some responsibility for their own rape. Men however were deemed less responsible for their actions and found excused, as they were under the ‘effects of inebriation’. [footnoteRef:28117] [28117:  Joanna Bourke, Rape: A History from 1860 to the Present, (London: Virago,2007), p.57.] 

This moral double standard typified the colonial position where women would be deemed liable for punishment if they deviated from the societal sexual boundaries imposed upon them by colonial authorities of church and state. By imposing their own sexual norms, colonisers aimed to reinforce their authority and maintain social order. The Otago example was generally the imposition of a settler colony regulating its own populace. Colonizers frequently framed their interventions in terms of health and morality, aiming to reinforce their authority and maintain social order. They did this amid indigenous societies too, who they deemed disorderly and degenerate.
Around the same period of the 1850’s one such group that drew the attention of the British colonial authorities in northern India were the Hijras, an institutionalised third gender in India who did not fit into the conventional binary gender categories of male and female. Hijras, refers to male impotence and not homosexuality. True Hijras are born intersex and others voluntarily emasculate. [footnoteRef:6573] They did then, as they do now, live in tight knit communities with their own leadership, norms, spiritual and cultural practices. Their identity is not merely personal but tied to a collective social and cultural framework. [footnoteRef:3808] [6573:   Jay Kyle Peterson, Indigenous and Non-Western Names:A Comprehensive Guide to Intersex. (London: Jessica Kingsley Publishers, 2021). p.190.]  [3808:  Nanda Serena, Ritual and belief: readings in the anthropology of religion. Third edition, ed. By D Hicks. (Lanham, Md: AltaMira Press,2010), p.312.
 ] 

Jessica Hinchey points out that the source of the dissemination against the Hijras was manifestly established by the ‘paper bureaucracy ..of colonial governance’ fuelling and circulating ‘anxious interpretations of Hijras’.[footnoteRef:31110] Historian Christopher Bayly highlights the limitations of intelligence information in colonial India, which in turn created what he calls: [31110:  Jessica Hinchy, The Hijra Panic, in Governing Gender and Sexuality in Colonial India: The Hijra, c.1850–1900 (Cambridge: Cambridge University Press, 2019), p.42.] 

 a zone of ignorance, where the knowledgeable colonial institutions met, but failed to mesh with, the sentiment of the knowing people of the locality, that the stereotypes of Thugs, criminal guilds, religious fanatics and well-poisoners were hatched. In this space arose the information panics which periodically convulsed expatriate British society in India. [footnoteRef:23399]  [23399:  Christopher Alan Bayly, Between Human Intelligence and Colonial Knowledge, in Empire and Information: Intelligence Gathering and Social Communication in India, 1780–1870, Cambridge Studies in Indian History and Society (Cambridge: Cambridge University Press, 1997), p.143.] 

Central to the colonial government's argument against the validity of the Hijra was the continually referenced case in 1852 of government v Ali Buksh, in the Northwest Provinces of India (NWP).[footnoteRef:26578] The case involved the murder and partial decapitation of a Hijra by the name of Bhoorah by her male partner Ali Buksh and his disciple Dullah. The judges in the case were a party themselves to the use of subjective rhetoric condemning the ’filthy trade’ of the Hijras. Many official colonial documents of the period followed along similar lines, portraying the Hijras as unclean, a pollution that ‘spread ‘, infecting society. [footnoteRef:4791] Reflecting colonial anxieties about gender nonconformity, the government of the NWP shortly after instigated a report on the case, stimulating considerations regarding further legislation to control the Hijras. The case illustrates an important colonial intersection of criminal law and gender governance in India and later proved to be a useful tool of leverage to legally and socially regulate marginalised and ultimately threaten communities such as the Hijra. [26578:  Jessica Hinchy, The Hijra Panic, p.38.]  [4791:  Jessica Hinchy, ibid, p.46] 

The Indian mutiny of 1857 did much to destabilise British rule in India and prompted a widespread movement of social and political opposition from indigenous populations. Another consequence was it installed a growing anxiety amongst the colonial elite, particularly of the ‘deviant fringe’, which often prompted renewed efforts to assert control through legislation.[footnoteRef:29684] There was also a movement among colonial administrators to integrate traditional landowners and orthodox religious leaders and to accommodate their long-established privileges and rights.[footnoteRef:16960] A year later in 1858, the Government of India Act signalled the end of the East India Company making way for the Crown and the beginning of the British Raj to assume control, headed by the Viceroy. [footnoteRef:9112] [29684:  Jessica Hinchy, ibid, pp.34-35]  [16960:  Mrinalini Sinha, Colonial masculinity: the “manly Englishman” and the’ effeminate Bengali’ in the late nineteenth century. Manchester; Manchester University Press,1995), p.4.]  [9112:   Douglas E Sanders, 377 and the Unnatural Afterlife of British Colonialism in Asia, Asian Journal of Comparative Law, vol. 4, no. 1, p.11.
] 

Thomas Macauley as chair of the commission, initiated the 1837 draft of the Indian Pena Code (IPC). It was not until 1860 that it was enacted, reflecting the complexities and challenges of creating a comprehensive legal code in a diverse and rapidly changing society. It very much demonstrated the colonial ambition, often disregarding the complex and varied regional nuances of diverse communities that existed throughout India. The aim was to unify and consequently centralise the position and power of state law. [footnoteRef:15385] [15385:  The Law institute, Historical Genesis of the Indian Penal Code: A Journey through Time, (2025) 

] 

 The IPC aimed to provide a coherent standard for what constituted a crime and what punishment it warranted, thereby facilitating a more efficient and equitable legal process. Section 377 of the act dealt with sexual offences including sodomy, (largely influenced by the British Buggery Act of 1533), which criminalised sodomy. [footnoteRef:8731] [8731:   Douglas E. Sanders, 377 and the Unnatural Afterlife, p.16.] 

It read as follows:
Unnatural offences: Whoever voluntarily has carnal intercourse against the order of nature with any man, woman or animal shall be punished with imprisonment for life, or with imprisonment of either description for a term which may extend for ten years and shall also be liable to a fine. [footnoteRef:24491] [24491:  Dominic McGoldrick, Challenging the constitutionality of restrictions on same-sex sexual relations: Lessons from India, Human Rights Law Review 19.1 (2019), p.174.] 

The ambiguity of the wording created a problem regarding its interpretation, which was left for individual judges to determine in application to cases brought before them.[footnoteRef:23267] Though the act does not specifically ban homosexuality it focuses on the ‘unnatural’ sex act and for the Hijras ‘renders this group uniquely exposed to persecution under the law, thereby exposing the precariousness of their social and legal status’.[footnoteRef:23237] [23267:  Alok Gupta, Section 377 and the Dignity of Indian Homosexuals. Economic and Political Weekly. 41. 4815-4823. 10.2307/4418926. (2006),p.4816.
]  [23237:  Ashitha Mary Christopher and Unni Krishnan Karikkat, From Colonial Violence to Decriminalisation, Journal for Cultural Research 27 (1) (2023) p.108.
] 

 Historically, India displayed a general tolerance towards diverse sexualities and there is little evidence of pre-colonial opposition to such. Ancient texts such as the Kama Sutra and references in the Mahabharata and Ramayana indicate the presence and acceptance of same-sex relations within widespread cultural manifestations. [footnoteRef:12894] [12894:  Ruth Vanita and Saleem Kidwai (eds), Same-Sex Love in India: A Literary History (2000), preface, pt xviii.] 

 The British framed Hijras as kidnappers, enslavers, and castrators of children. This portrayal fed into a larger colonial narrative that saw gender-nonconforming bodies as threats to social and political stability. Hinchy argues that this panic wasn’t just reactive—it was a tool of governance. The British exaggerated threats to justify surveillance and legal control, revealing their own insecurities about maintaining power. Despite the dramatic language used by colonial officials, the actual threat posed by Hijras was minimal. The panic served more to reinforce colonial authority than to address real dangers. [footnoteRef:19547]   [19547:   Jessica Hinchy, The Hijra Panic, p.35.
] 

Debates continued to rage about whether the Hijras were a criminal collective which required judicial measures and policing. The answer was delivered in the form of the Criminal Tribes Act (CTA), part II, of 1871.  The law was implemented primarily in the NWP and the Punjab, and its use outside these areas was negligible. The laws classified Hijras as a criminal caste. They were now subject to registration, surveillance and in some cases forced settlement.  [footnoteRef:10186] They were denied the right to act as guardians and adopt children. They could not gift or make a will. [10186:  Kanoon, Criminal Tribes Act 1871. [Accessed 9 April 2026].
] 

These various measures targeting children, adoption and inheritance were designed to prevent both initiation and castration, thereby reducing the number of Hijras and bringing about their extinction. [footnoteRef:16726] [16726:  Jessica Hinchy, Hijra Panic, p.108.] 

Despite the imposition of a colonial threat to their existence, the Hijra were an intrinsic strand in the fabric of society and found new inventive ways to survive. Though driven to isolation, these close communities kept their cultural practices alive and found new ways to evade the encumbrance of the law.

This essay highlights examples of how the British colonial government sought to realign established systems of governance from the metropole to the broader outreaches of its colonies. Colonial anxiety prompted the regulation of sexuality, which was seen to mitigate potential challenges to colonial rule and prevent uprisings or dissent. By framing their interventions in terms of health and morality they were able to claim they were protecting society from the treats posed by non-normative sexualities.
[bookmark: _Int_1xChh8XC]Religious dogma was enmeshed with secular authority forming a basis from which colonisers were able to exert control whilst at the same time maintaining social order in societies they deemed disorderly or primitive, reflected too, in missionary outreach. This stemmed from a belief in their own superiority and a need to redefine foreign populations in their own image. This hugely ambitious task was inevitably fraught with conflict and resistance as it impacted long established social and religious practices. 
Moreover, these interventions were frequently enacted through gendered forms of violence, particularly in the policing of women’s bodies, and were justified through moralising discourses that portrayed colonised societies as sexually degenerate. Crucially, such regulation also reflected anxieties about Europeans themselves, whose behaviour in colonial settings threatened to undermine the very authority they sought to assert.
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