The purpose of this essay is to critically analyse how an easement might have been created via a prescription. An easement is the legal right to access or use another person's property, such as a neighbour’s land, for a particular purpose. Although an easement is technically a real property interest, as stated in Section 1(2) of the Law of Property Act 1925, The original owner retains all ownership rights to the underlying land. A dominant and a servient tenement must exist; the dominant land must be taken into account by the easement; different parties must own or use the easement; and the subject matter of a grant must be capable of being formed by an easement. These characteristics of an easement were established in the 1955 case law of Re Ellenborough Park and are fundamental to the way easements are portrayed today.
Easements may be created by direct or implied grants, by statute, by long-user prescription, or by any other equitable or legal means (www.lexisnexis.co.uk, n.d.). Prescription is used to create easements when no formal deed or implicit grant is available. "A title gained through use or enjoyment had during the period and in the manner established by law" is the definition of prescription according to Woolfe (n. d.). A prescriptive easement is a legal right that one has over the freehold property of another and that one has accrued over time, instead of asserting ownership of the land. Prescription relates to the right to use another person's property in a specific way. The right has been in use for a long time, and it is also thought that a deed originally awarded it (Buck, 2019).
According to HM Land Registry (2016), there are three ways in which an easement can be made by prescription. An easement made by prescription can be made by common law by a lost modern grant or under the Prescription Act 1832; however, the method applied to it has to be for at least 20 years and certain points applied. If permission is granted verbally or in writing by the landowner over whose land the right exists, a claim for a prescriptive easement may be defeated, as this may mean that a licence for the right has arisen rather than an easement, because the use of the right must be exercised without secrecy, force, or permission (Sugden, n.d.). Hefferen (2016) says that a prescriptive easement might be an unexpected development because it is by definition created without the landowner's consent and because it can significantly affect the property's value and marketability. According to Francis (2018), to acquire an easement through prescription, there needs to be 20 years of continuous use "as of right." Also, a prescriptive easement cannot be acquired to do anything unlawful; an example would be that a person cannot have a prescriptive easement that would pollute a river; this would look at the relevant case of Bakewell (2004) since the claimant or its predecessor in title could have provided a right of way, making the use legal.
Rebuttable legal presumptions are beneficial in court proceedings, especially when one side is required to prove that the other is wrong. A person asserting a prescriptive right must demonstrate both lengthy use (at least 20 years) and "as of right" (Latin: NEC vi, NEC clam, NEC precario). This indicates that the user did not do it voluntarily, privately, or with consent. Parties disputing the easement frequently use the House of Lords' decision in the case of Gardener v. Hodgson’s Kingston Brewing Co. (1903) in support of the idea that the burden of showing that the use was "as of right" is on the person disputing the easement (Mattsson and Chambers, 2017).
Common law easements would require the claimant to provide evidence of use "from time immemorial." The year 1189 was chosen as the reference point by the Statute of Westminster in 1275. When the servient or dominant tenement is explicitly granted or disposed of, an inferred grant of an easement results. It is only possible to infer an easement where the dominant and servient tenements have shared ownership. Implied easements are possible upon lease issuance, but they are only valid for the duration of the lease itself. The claimed rights must be able to serve as the basis for an easement (www.lexisnexis.co.uk, n.d.). According to Noble (2013), common law prescription is based on a presumptive gift that was given prior to the time "whereof the memory of man runneth not to the contrary," which was very early fixed as the year 1189, the first year of Richard I's reign, and enjoyed from "time immemorial." The date of the building for which the right is claimed is typically available to the opposing parties, and few buildings are old enough to have gained such a right, making it challenging to establish a right to light on this basis. The user must be acting "as of right," not with permission, for example. To guarantee that the asserted right has been used whenever desired, the user must have been continuous. There will be moments where disagreements centre on whether the rights being asserted, contested, and maintained are merely one-off incidents. As previously said, at common law, a claim to an assumed easement or profit based on prescription might be dismissed by presenting evidence of a break in enjoyment if the claim was based on a few isolated acts.
Another way in which an easement by prescription can be made is by lost modern grant, and so the tenets of the "lost modern grant" philosophy are that the law governing the acquisition of easements and profits is predicated on the idea that a right that has been exercised for more than 20 years must unquestionably have legal roots. The court will presume on proof of the fact of long enjoyment and that there once was an actual grant of the right. The Hughes v. Benefice of Frampton-upon-Severn case from 2021 sheds light on potential problems housebuilders and developers may encounter with regard to unregistered easements given by prescription as a result of a lost modern grant. The case highlights the necessity for landowners and developers to perform extensive investigations, including historical investigations, when purchasing a site or development. This case shows and emphasises the significance of continuing to monitor the land before beginning development in order to avoid the prescriptive formation of any additional, undesired easements (Ervine, 2022). Another case law relating to a lost modern grant is Moody v. Steggles (1879), which gives the presumption of a lost modern grant but is not a rebuttable presumption. It was determined that the provision of the right to post a signboard promoting the bar that served as the dominant tenement to the next property constituted an easement. The court said, "the habit and, in my view, the duty of the court so far as it lawfully can clothe, the fact with right." Once 20 years of usage have been proven, it is impossible to disprove the presumption by demonstrating that an actual grant existed before the use; as a result, it is more of a legal fiction than a presumption (Mattsson and Chambers, 2017).
In order to proceed with the assumption that a grant of rights had previously been granted but has since been lost, a prescription made by a lost modern grant requires proof of 20 years, but it does not need to immediately exist before the actual application. The case law here of Penwarden v. Ching, 1839, shows that under the doctrine, the owner of the dominant tenement does not need to provide evidence that a formal grant was ever made. As long as the other requirements have been met, it would be assumed that it was made and lost, as per the ruling in Dalton v. Angus (1877). Positive evidence that no donation was made cannot disprove this strong presumption. (McFarlane, Hopkins, and Neild, 2018). In the case law of Orme vs. Lyons (2012), this case demonstrates that it is not necessary to use an accessway daily or even nearly as frequently in order to establish a claim in prescription. The doctrine of the lost modern grant makes a provision for the public that wants to protect a "long running right" (Dawe, 2013). This can be particularly challenging for servient landowners to defend against. However, there are drawbacks to this approach. The application for prescription will be rejected if it can be shown that the person who initially granted the right lacked the mental or legal competence to do so (Bogahalanda and Marshall, 2022). The fact that the 20-year window of impermissible use does not have to have passed by the date of the claim is one of the main benefits of a claim under a lost modern grant. The case law here of European urban St. Pancreas 2 Ltd. v. Glynn demonstrates persuasively that a right to park cars on property can qualify as an easement under the law, even when that usage is substantial, and that the prescriptive doctrine of the lost modern grant can be used to obtain such easements (Ireland, 2013). The defendant was found to have earned a right to park on the property under the doctrine of "lost modern grant" by using the property without permission for 20 years. Judge Dight was directed to the following analysis of Angus & Co. v. Dalton [1877], which illustrated how the theory might be applied. Cranmer (2021) said because it was impossible to demonstrate that the track had been in use since 1189 and because it had not been used since 2016, the claimant was left with only one option: a lost modern grant. Based on this fiction, the court determines that the facts of the case require an express grant of an easement in the past that has since been lost.
The Prescription Act of 1832 has an important requirement that the usage period be the 20 years leading up to the issue of court action. Easements made by the Prescription Act of 1832, A prescriptive right could only exist if the grantor were unable to make the grant legally (Moloney, n.d.). The Prescription Act of 1832, Section 2, states the time limitations for right-of-way or other easement claims must be between 20 and 40 years.
Loveluck-Edwards v. Ideal Developments and Others [2012], a dispute from south Wales regarding a right of way Due to the absence of registered titles, the claim was additionally supported by the Law of Property Act 1925, s. 62, the Wheeldon v. Burrows rule, common purpose, prescription by a lost contemporary grant, and the Prescription Act 1832. The judge did not need to rely on the decision that any oral authorization given throughout the 40-year term would nullify prescription under the Act. The 1832 Act required that the prescription period be "next before action," and use had been halted for longer than the permitted 12 months. As a result, the claimants' lawsuit was rejected on all counts. (Roberts,2012).  There were amendments made to the Prescription Act 1832 s.2 in 2011, and the changes said that no claim to any route, easement, watercourse, or usage of any water may be made legitimately under common law, by custom, prescription, or grant. to be taken advantage of or obtained from any land owned by our said lord the King, the duchy of Lancaster, the duchy of Cornwall, or any ecclesiastical or lay person, or any corporate entity. When the way or another matter as specified above shall have been actually enjoyed by any person claiming right thereto uninterrupted for the whole twenty years, such claim shall be defeated or destroyed by establishing just that the way or other matter was first enjoyed at any time prior to such twenty years. The right to use the way or other matter shall be deemed absolute and indefeasible where it has been so enjoyed as aforesaid for the full forty years, but such claim may nevertheless be defeated in any other manner by which the Unless it becomes apparent that the right to use the way or other matter was obtained through some consent or agreement that was expressly given or made for that purpose by deed or writing, (Legislation.gov.uk, 2011b)
The GOV.UK (2021) states that if the transferee had no real knowledge of the easement, it was not evident upon a reasonably diligent inspection of the land, and it had not been used within a year of the transfer, the easement may cease to be in force with respect to the registered disposition. It then goes on to say that legal interests will be easements arising under common law prescription or the doctrine of lost modern. Legal interests bind the buyer of unregistered, burdened land. Most legal easements constitute overriding interests after the first registration of the burdened land, as established in section 29 and Schedule 3 of the Land Registration Act 2002, and can therefore bind subsequent registered owners of the burdened land.
According to Smithers, (Nd),) the burden is registered against the serivant, and the benefit of the right is registered as a legal interest that is an appurtenant to the claimant's titl  of dominant  There are several advantages to registration, one of which is that if a notice of the burden is not registered in the descendant title, a prescriptive easement that has been gained but is not immediately obvious upon thorough study of the land or that is not extensively used may be lost. Although the facts in any application may be somewhat similar to those in another recorded case, the land registry will examine each registration, and the finding will not be the sam.  The discovery of a prescriptive easement does not, however, mean that a similar application will be granted or that any objections to its grant will be without merit. He continues by stating that the queen's speech from May 18, 2016, discussed bringing forward suggestions in response to the Law Commission report's recommendations for making land easements, contracts, and profits a prendre. If passed, it would streamline the current system by establishing a single statutory framework for prescriptive easements. The law commission states that they believe that the changes that they suggest will make the law relating to easements more straightforward and more flexiblewhilet also leaving the fundamental nature intact (law commission, 2011).
To conclude this essay, it would be fair to say that according to the Law Commission (2011), the framework around prescriptive easements requires change to enable the easements to be more straight-forward and flexible but also to leave the actual nature of them intact. The way in which the world is evolving, it would be essential to enable the law to keep up with the fast pace environment and make the law simpler for solicitors and clients to enable a better understanding around easements and the way they are currently created.
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