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Contract Law Assignment 2
Evaluate the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other.
  





The British law gives the individual the freedom to enter into any kind of agreement they wish, and the courts will not interfere in it as long as the contract has been entered into freely by the individual’s choice (Atiyah, 1985). If the person enters into a contract by the virtue of improper pressure, the law will step in and intervene on their behalf to protect them. People may be compelled to enter into an unfavourable agreement by a number of factors such as, the lack of alternative source, the bargaining power of the other party or their own personal circumstances. It would be against the principles of contract law to allow one party to escape the consequences of contract, which has been freely entered into, just because of unfavourable terms (Hamilton, 2019).
The pressure on the individual must be improper and just a mere accusation of unfairness or unequal bargaining powers in regards to the terms of the contract will not usually justify the intervention of law.  The improper pressure within the UK law covers four categories:
· The common law doctrine of duress,
· The rules of undue influence
· The common law doctrine of unconsioncnability,
· Statutory protection
(Charman, 2013)
In relation to duress, the common law has always recognised that if the individual has been forced to enter into an agreement they would be entitled to relief in the court.  The original common law doctrine only recognised physical pressure as a form of duress, this required an actual or threatened physical violence against the victim in addition a threat of imprisonment could also constitute duress (Andrews, 2015). 
The case of Barton v Armstrong [1973] 1 AC 104 relates to duress by threat of violence, or duress to the person, where if the person can prove that they had been forced into an agreement by threat of violence then the contract will be voidable. In this case the Judicial Committee of the Privy Council held that the physical duress does not need to be the main reason, it could be just a reason amongst others for entering into an agreement. Lord Cross then went on to say that ‘if Armstrong's threats were a reason for Barton's executing the deed he is entitled to relief even though he might well have entered into the contract if Armstrong had uttered no threats to induce him to do so" (Poole, 2012, p 643). 
There are three tests an individual has to prove to the court before the contract can be deemed as voidable due to duress by threat of violence. An individual should show that illegitimate means of persuasion were used, the illegitimate means used was a reason, rather than the main reason for duress and that the evidence is honest and accepted (Arvind and Arvind, 2019).
The claim of duress can now also be made if the threat has been made to the person’s goods rather than the individual themselves. In such cases courts have been less willing to intervene, but the constant changes and improvements to the law suggests that it may change in the future (Collins, 2003). 
The 19th century limitation on duress meant that it could not be applied to ‘duress of goods’ if a person unlawfully detained or threatened to detain another person property it was not considered to be sufficient duress to enable the contract to be voidable. One of the first cases of duress to goods is the one of Skeate v Beale [1840] 11 Ad&El 983 where the landlord had seized the tenant’s goods and threatened to sell them if he did not pay the money owed in full. The court ruled that duress to just the goods is not sufficient enough to render the contract voidable. 
The case of Maskell v Horner [1915] is similar in a way that the plaintiff threatened to take the goods and then re-sell them for profit if the defended did not pay the ‘toll money’ . The Court of Appeal allowed for all the money paid to be recovered, even though the payments had been made over a considerable amount of time under the law of restitution. The distinction between the two cases comes down to the fact that Skeate had entered into the agreement voluntarily whereas Maskell had been forced into the contract, by being threatened to have his goods taken away from him. 
The doctrine of duress had started to change in the case of Occidental Worldwide Investment Group v Skibs Avanti, also commonly known as The Sibeon v The Sibotre [ 1976] where Judge Kerr express his opinion and widely criticised the decision in Skeate v Beale through obiter dictum, an expression of opinion by the judge, uttered in court, but not essential to the case and therefore not legally binding, (McLeod, 1999)  which did open up a debate about the economic duress, which had developed in modern times. In his ruling Kerr rejected the confines of duress but added that in a contractual situation commercial pressure is not enough to prove economic duress, where there exists coercion of the will to vitiate consent, it should be possible for the contract to be declared voidable. Judge Kerr then went on to say that in order to prove economic duress there would have to be a degree of coercion that the other party was deprived of the ability to freely consent to the agreement.  He identified two questions that essential to establishing the economic duress, did the victim protest at the time of making a demand and did the victim regard the transaction as closed or did they intent to change the new agreement (Stone, 2005). 
Three years after the Sibeon v the Sibotre [1976] in the case of  The Atlantic Baron [1979] the views of Judge Kerr had been endorsed for the first time, the defendants had agreed to build a ship for the claimants for a specific price in US dollars, after the payment US dollar had been devaluated by 10% and as a result Hyundai threatened not to build the ship if the claimants  didn’t pay an additional 10% of the price. In his ruling Judge Moccata recognised that threat to the parties goods, does constitute an economic duress. The illegitimate pressure exerted by the ships manufacturer was their threat to break the terms of contract. Accordingly this threat has resulted in another contract being made, even though it was made with good consideration in mind the contract is voidable by economic duress, however because the defendant had waited until the ship had been build, money paid without protest and because they had delayed avoiding the contract for eight months, they have affirmed the contract and as a result lost the right to avoid it (Beatty and Samuelson, 2005).
The legitimate economic pressure can be recognised as a useful negotiation technique in some cases and only in the case of Pao On v Lau Yiu Long [ 1980] was the economic duress truly established (Poole, 2012). Lord Scarman, agreed with Justice Kerr in the ‘Sibeon v the Sibotre’ case saying that the commercial pressure was not sufficient to render an economic duress. He stated that ‘there must be coercion of will such that there was no true consent ..it must be show that the contract entered into was not a voluntary act’ (Swarb. 2020). 
Lord Scarman had also identified four material factors that would be taken into account when distinguishing the difference between a commercial pressure and coercion of will, those are:
· Did the victim protest?
· Was there an alternative course open to the victim?
· Was the victim independently advised?
· After having entered into the agreement did the victim try to take actions to avoid it?
These four factors have then been further developed in the case of Universe Tankships v ITWF aka The Universe Sentinel [1983], the ITWF had blacked a ship in the context of a trade dispute. In order to release its ship Universe Tankships had paid substantial amount of money into ITWF fund. The Universe Tankships had paid the money but then went on to sough to recover it by claiming an economic duress,  the House of Lords decided that the money can be recovered and Lord Diplock went to further state that the economic duress could be relied on the victim if ‘his apparent consent was induced by pressure exercised on him by that other party which the law does not regard as legitimate, with the consequence that the consent is treated in law as revocable unless approbated either expressly or by implication after the illegitimate pressure has ceased to operate on his mind’  (Oughton and Davis, 2000, p 352). The House of Lords alo held that the earlier case law had been wrong to look at coercion of the will so as to vitiate consent, accordingly to this decision two elements of duress had been identified:
· Compulsion of the will – absence of clear other choice of action
· Illegitimacy of pressure
The first use of compulsion of will in economic duress was used in the case of Atlas Express Ltd v Kafco Ltd [ 1989], the Atlas retail stores tried to change the already existing contract between the two businesses and demanded the price of goods to be changed to a minimum of £440 worth of goods per truck. Kafco believed that they would be unable to negotiate further terms of contract and they felt they felt compelled to sign the new agreement. In this case judge held there was an economic duress in this situation as Kafco ‘s bosses signed the contract, they did so ‘unwillingly and under compulsion (...) He had no bargaining power. He did not regard it as a genuine arm’s length re-negotiation in which he had a free and equal say and, in my judgement, that view was fully justified’ (Burrows, 2018, p.145). 
An alternative basis for the decision was that there was no consideration for the agreement to pay extra money therefore, there was no, new contact between the parties. The case of Williams v Roffey Bros & Nicholls Ltd [1990] had broadened the scope of what will be regarded as valid consideration in cases of economic duress, which means that concept of economic duress will likely become of increased importance in controlling such situations. In this case the judge ruled that the bonus offered to Mr Williams, is no- enforceable, as Mr Williams had merely performed his contract.  This is a concept that is still not fully developed and needs looking at. In the meantime the transactions at arms-length could be very hard to overturn on the grounds of economic duress. In the case of CTN Cash and Carry Ltd v Gallagher [1994] the decision was held that the threat to withdraw credit facility was lawful, since the terms of contract stated at the credit agreement could be withdraw at any time, in this case economic duress could not be established as the threat was legitimate (Naidoo, 2021). 
[bookmark: para16]However, in the case of R v Attorney General for England and Wales [2003] Lord Hoffman suggests a different approach ‘The legitimacy of the pressure must be examined from two aspects: first, the nature of the pressure and secondly, the nature of the demand which the pressure is applied to support, Lord Scarman in the Universe Tankships case, generally speaking, the threat of any form of unlawful action will be regarded as illegitimate. On the other hand, that fact that the threat is lawful does not necessarily make the pressure legitimate…The ordinary blackmailer normally threatens to do what he has a perfect right to do - namely, communicate some compromising conduct to a person whose knowledge is likely to affect the person threatened ... What he has to justify is not the threat, but the demand of money’ (Stone, Devenny and Cunnington, 2011, p. 434). Meaning that the lawful demand may constitute illegitimate pressure, where the demand is not justified, but there still must be an absence of choice, in this case it was ruled that R had signed the agreement under immense pressure but still had the choice.
The modern view is that duress operates to deflect the will of the party rather than to vitiate consent. The effect of a finding of duress is therefore always to make the contract voidable, not void (Loots and Charrett, 2019). 
When a contract is entered into as a result of pressure, but it falls short of duress then the party subject to the pressure may claim that they been forced into the agreement as an act of undue influence. Undue influence operates where there exists a relationship between the two parties, which had been taken advantage of by one party to gain an unfair advantage (Brookner, 2000). The most common occurrence of undue influence in today’s law is the abuse of trust and confidence, where people agree that their home may be used as a security for a loan. Where the debtor is the sole owner of the property the allegation will usually be against the creditor, however if the debtor is not the sole owner then the co-owner (surety) can provide a guarantee to another co-owner (Andrews and Millett, 2011).
The first case of undue influence had been used in the case of Williams v Bayley [1866] Mr Williams was pressured into giving a security for debt of his son, by the threats that he would be ‘transported’. Agreement had been held invalid due to the fact that Mr Williams had agreed to the agreement under undue pressure had been exerted on him (McDonald- Eggers, 2016).
In the case of Barclays Bank Ltd v O’Brien and Another [1993] had refined two earlier categories of undue influence:
· Actual undue influence – requires a proof that the agreement had been entered into as a result of undue influence
· Presumed undue influence (a) – it is not necessary to prove that the improper influence had been exerted, however there must be show that there is a relationship between the two (father/son etc.)
· Presumed undue influence (b) – if the relationship exists but it’s not as clear as in class 2a, for example employee/employer etc.)
                                                                                                                   (Finch and Fafinski, 2018)
Although this classification had been very helpful it had been criticised in the case of RBS v Etridge (2001)
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