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COMMON LAW
The objective of this assessment essay revolves around the analysis of legal system of England in resonance with the common law and the principles of the common law thereof. In the instant essay we will be concerned with the analysis as to what is meant by common law, how it originated in England and how is still in field in the legal system of England. In doing so we shall also discuss, in alternative, as to what is the civil law, how it originated and will contrast the same with common law system so as to have a better understanding of the common law system. To begin with we shall start with the common law.
Broadly speaking, the main legal systems prevailing in the world of today are common law system and civil law system. The law can be divided into lex non scripta and lex scripta. The lex non scripta means unwritten law and, therefore, refers to the common law. On the other hand lex scripta means written law which refers to the civil law system of law. While considering this means it comes to mind as to how the common law is lex non scripta i.e. the unwritten law and the answer to this lies in the nature of the common law and the sources of common law which are mainly the general customs as well as particular customs prevailing in the particular parts of England and of course judicial precedents. It is because of judicial precedents that the common law is also called as judge made law and it is also sometimes referred to as customary law for the reason of being based on customs. We shall discuss the concept of judicial precedents in the later part of this essay. When it comes to customs, the common law of England can be indentified with reference to general customs and particular customs that are prevalent in certain part of England (LawTeacher, 2013). The general customs are uniformly applied in the whole of England the part of common law which they form, which is significant one, is rigid one. Particular customs are the ones that are applied to citizens of the certain area of England for the most part of them. Apart from these, there are certain laws of particular nature which are adopted as of custom by certain courts having general and extensive jurisdiction (LexisNexis, COMMON LAW).
The origin of the common law in England was not an abrupt process but a gradual one and the common law in England has developed over the course of centuries (Ewart, 1904). The common law originated in England early in the Middle Ages when Curia Regis or King’s Court had been set up near London at Westminster for almost all of the England. The said Court did not provide any substance rights and instead procedural remedies were awarded by it the working out of which has produced, over the course of time, today’s legal system wherein the substantive rights take precedence over the procedure (Glendon et al., 2023).  
In England the common law largely became to be formed in the time after that of the Norman Conquest that took place in 1066. Previous to that period, during the time of Anglo-Saxons, a body of rules had been developed and the said rules resembled the ones that were applied by the Germanic people. The church used to play a great part in the government and most of the matters were governed by the local customs. At that time, crimes were considered as wrongs for which compensation was paid to the victims. A gradual shift from the Anglo-Saxon law occurred after the Norman Conquest where “feudal vassals of the king” were allotted land and the concept of public crimes was attributed to the serious wrongs where, instead of fines or compensation, offenders were awarded death or forfeiture of property. The dominate position that the royal courts had acquired earlier unified and provided consistency to the common law as the royal judges used to visit towns on circuit and with this law of Westminster was applied there, both in criminal and civil cases. The common law was declared by these judges and it was presumed that the same is applicable everywhere where custom was identified or proved. This system of centralization had its role in minimizing the effect of Roman law in the England and it was in thirteenth century when three types of central courts namely King’s Bench, Exchequer and Common Pleas administered the common law with such a consistency that it was possible to predict the outcome of the case (Thomas, 1956). It is noteworthy that the common law was applied with consistency as well as rigidity and the same approach gave birth to the concept of equity which was administered by the Courts of Chancery. Compared with the common law, equity cannot be said to be a complete system of law. At its best it can be said that equity was introduced to alleviate the rigidness of the common law and to minimize its defects. So, it can be argued that equity, in a way, supplemented the common law (Sial, 2018).
	As mentioned earlier, the common law system is heavily based on precedents which are based on the doctrine or principle of stare decisis at non quieta movere which means “to stand by the things decided and not disturb settled points.” This doctrine calls for the binding nature of the precedents whereby judges are bound by earlier judicial decisions specially that of the superior courts (LexisNexis, Stare decisis). The binding nature of the said earlier judicial decisions is derived from the judicial reasoning or ratio decidendi which in itself has the force of law (LexisNexis, Ratio Decidendi). The doctrine of stare decisis is also discussed and illustrated in many leading cases such as ‘Young v Bristol Aeroplane Co Ltd’ (1944), ‘Cassell & Co Ltd v Broome’ (1972), ‘Trendtex Trading Corporation Ltd v Central Bank of Nigeria (1977) and R v Simpson (2003). The common law has developed from such judicial decisions where the law is derived by the judge from the earlier decisions. So, the judges in the common law system of England do not formulate “abstract legal rules” for the decision of any future cases as the common law is not concerned with “deductively deriving results from general legal principles” but “inductively working out principles from individuals”. This makes the common law a judge made law (KISCHEL, 2020). It is pertinent to note that the doctrine of stare decisis is based on the hierarchy of the courts which means that the judicial decisions or precedents of the higher courts are binding on lower courts. For example, a decision made by the Supreme Court of England would be binding on the England’s Court of Appeal and the High Court.
	The civil law system is a system which, in contrast to a common law system, is based on written and codified law that is created by the states. It is the oldest system in world and finds its origin in ancient Roman system. The legal system in a civil law regime is an inquisitorial one wherein the courts or judges are more pro-active in questioning the witnesses, preparing the evidence and finding the facts. On the other hand, in the common law system the legal system is adversarial one where the role of the judges is minimum as compared to that of the judges in an inquisitorial system. Under adversarial system a judge’s role is to fairly apply the law and matter of evidence is left to the parties who argue their case and fact finding is left to the jury. There is no jury in an inquisitorial system based under civil law system. Moreover, as discussed above, the common law system employs inductive reasoning whereas the civil law system on the other hand employs deductive reasoning. Furthermore, the judiciary in a common law system is centralized one and the same is separate from the state in their legal process of making law. In a civil law system, on the other hand, the judiciary is reliant more on state in terms of policy and reasoning and applies the law that is codified by the state (Berkeley Law, 2010). 
	In a civil law country a written constitution always exists but in England, which is a common law country, there exists no written constitution. Another great difference between a civil law system and a common law system is that a common law system heavily relies on precedents as mentioned above, whereas in a civil law system there is no reliance on earlier decided cases. Moreover, the writings of the legal scholars have much impact in civil law systems whereas such writings have little or no impact under common law systems. Both of the said systems also differ in terms of sources of their respective laws (Study.com, Common Law Examples & Systems).
	From what has been discussed above, it can be safely concluded that a common law legal system has marked differences from a legal system established under the civil law legal system and the legal system of England predominantly has all the characteristics of a common law legal system based on the common law principles.
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