Is there a general duty to act in criminal law?
Within criminal law there is no general duty to act, as specific circumstances constitute whether there is a duty of care demanding responsibility where a positive act or omission occurs resulting in harm and the fulfilment of the actus reus element of criminal liability. Conditions which indicate a duty of care include contractual duties whereby two parties are held responsible for the terms of a contract, a special relationship like a legal or social connection, a public office role in which duty to act  is outlined, voluntary assumption of a person or situation agreeing to fulfil a duty to act , and where the defendant has created a situation in which the other party was face with a risk. One such example where a special relationship constituted a duty of care was the case of R v Lowe (1973) where Lowe, suffering with some intellectual difficulty, failed to call a doctor for his sick infant, resulting in the passing of the child due to starvation and dehydration. This led to Lowe being convicted of neglect and manslaughter as he failed to uphold the duty to act expected of him as the child of the father.[footnoteRef:1] [1:  (www.lawteacher.net, n.d.)
] 

What are the requirements for a crime to be committed through omission?
Crimes can be committed through a positive act, whereby the defendant’s actions have direct consequences, or through omission where a lack of fulfilment of duty to act causes a result crime to occur. For omission to be proven to satisfy the conduct element of a result crime, it must be proven that there was a duty to act through one of the listed circumstances and that this duty was unfulfilled. It should be noted that mere prevention of infliction of harm cannot be classified as conduct through omission. This was seen in R v Gibbins and Proctor (1918) in which Gibbins, a father, and Proctor, his mistress, starved their child to death and were convicted of murder [footnoteRef:2]as there was a duty to act towards the child and which was left unfulfilled causing harm to the child[footnoteRef:3]  [2:  (All Answers Ltd, 2023)
]  [3:  (Finch, 2025)
] 

When might a statutory duty to act be present?
A statutory duty to act is usually enforced because of omission and is a legal obligation of a specific individual or organisation to enforce the duty to act. An example of this is section 6 of the Road Traffic Act 1994 which outlines that a driver who fails to provide a breath sample when asked by an officer is committing a criminal offence through omission[footnoteRef:4]. A key example of where statutory duty to act was enforced is R v Dytham (1979) where Dytham, a police officer, was convicted of failing to fulfil his duty to act through a public office role as a police officer and intervening when a man was beaten to death outside of a nightclub[footnoteRef:5]. [4:  (Herring, 2025)
]  [5:  (First, 2024)
] 

When might a contractual/ duty based on office be present?
A contractual duty to act is present when two parties enter a contractual agreement stating that they will uphold responsibilities towards their part of the contract; when the terms of the contract are breached and one party is unable to fulfil their end they can be held liable in court. This can also be applied to duties based in office where breaches of responsibility are known as “misconduct in public office”[footnoteRef:6] in which serious cases can result in a maximum sentence of life imprisonment. [6:  (Cps.gov.uk, 2023)
] 

When might a duty arise from assumed responsibility?
Assumed responsibility can be applied in professional relationships such as situations where an employer has assumed the responsibility of duty to act and care for their employees whilst they work under them. There is a duty to act as a special relationship has been established between the employer and their employees[footnoteRef:7] [7:  (Newdall, 2017)
] 

Do you consider that there should be a general duty to act within the criminal law of England and Wales? What arguments are put forward for and against this and by whom? Which arguments are you persuaded by and why?
It could be argued that imposing a general duty of care within the criminal law system for England and Wales promotes social responsibility and moral obligations within society. This could arguably lead to a reduction in overall crime rates in society through encouraged compassion and awareness of the implications and consequences of a failure to fulfil societal duty to act. It could also be argued that it wouldn’t be morally correct to only act when there is a specific responsibility and not intervene when there is a social obligation rather than a personal one[footnoteRef:8]. Another argument which supports a general duty to act within the criminal law of England and Wales is that it may be useful in correcting the gaps in usage of omission liability, as it can currently only be enforced in specific circumstances such as statutory duties and inconsistencies in application are prominent. For example, The cases of R v Senior and R v Lowe both faced negligence charges but sentencing and conviction differed greatly between the two due to differences in circumstance and duty to act according to the criminal law in England and Wales.[footnoteRef:9] [8:  (Lawteacher.net, 2020)
]  [9:  (Carthy, 2020)
] 

However it could be argued that in some situations it is unclear as to where responsibility lies. One such example is when medical emergencies occur in public and the duty of responsibility is unclear.[footnoteRef:10] In such a situation there is the chance that someone could be unfairly penalised for not intervening despite not having a duty to act towards the casualty, resulting in unfair punishment. Enforcement challenges are another argument against general duty to act as determining whether an individual has a duty of responsibility outside of the outlined circumstances can be tricky and an assessment of the whole situation and circumstance would be required.[footnoteRef:11] This could be viewed as time consuming, which shows why a general duty to act may not be practical. [10:  (Carthy, 2020b)
]  [11:  (Fisher, 2024)
] 

I believe that there shouldn’t be a general duty to act in the criminal law of England and Wales as imposing a general duty to act could result in wrongful prosecution of individuals where responsibility isn’t clear. Through the use of specific circumstances it is easier to punish those who have knowingly violated their responsibilities and have caused intentional harm. Furthermore a general duty to act fails to take consideration on differences in individual autonomy and mental capabilities meaning that for some it may be difficult to understand where they hold responsibility without it being clearly outlined and some may not be able to identify situations in which they would hold a duty of care and would therefore be subject to wrongful punishment.
Overall despite there being some benefits to a general duty of care, it would be an impractical decision as it is far too subject to individual circumstances.


Reference list
All Answers Ltd (2023). Children and Local Authorities | Family Law Study Area | Law Teacher. [online] Lawteacher.net. Available at: https://www.lawteacher.net/cases/children-and-local-authorities.php [Accessed 25 Oct. 2025].
Carthy, S. (2020a). A Critical Analysis of the Criminalisation of Omissions. [online] Trinity College Law Review (TCLR) | Trinity College Dublin. Available at: https://trinitycollegelawreview.org/a-critical-analysis-of-the-criminalisation-of-omissions/ [Accessed 7 Nov. 2025].
Carthy, S. (2020b). A Critical Analysis of the Criminalisation of Omissions. [online] Trinity College Law Review (TCLR) | Trinity College Dublin. Available at: https://trinitycollegelawreview.org/a-critical-analysis-of-the-criminalisation-of-omissions/.
Cps.gov.uk. (2023). Misconduct in Public Office | The Crown Prosecution Service. [online] Available at: https://www.cps.gov.uk/prosecution-guidance/misconduct-public-office [Accessed 19 Jan. 2025].
Finch, E. (2025). Criminal Law. [online] Uwtsd.ac.uk. Available at: https://r4-vlebooks-com.ezproxy.uwtsd.ac.uk/EpubReader?ean=1781292295404 [Accessed 28 Oct. 2025].
First, U. (2024). R v Dytham [1979]. [online] UOLLB First Class Law Notes®. Available at: https://uollb.com/blogs/uol/r-v-dytham-1979 [Accessed 29 Oct. 2025].
Fisher, A. (2024). Liability for omissions: Is the law as it should be? | 12 King’s Bench Walk. [online] 12 King’s Bench Walk. Available at: https://12kbw.co.uk/liability-for-omissions-is-the-law-as-it-should-be/.
Herring, J. (2025). Criminal Law Texts, Cases and Materials pages 68-69. [online] Kortext.com. Available at: https://read.kortext.com/reader/epub/2915336?hash=deeaf90c [Accessed 7 Nov. 2025].
Lawteacher.net. (2020). Law of Omissions is too Narrow. [online] Available at: https://www.lawteacher.net/free-law-essays/english-legal-system/law-of-omissions-is-too-narrow.php [Accessed 7 Nov. 2025].
Newdall, S. (2017). Professional negligence basics: Duty of care. [online] Levi Solicitors LLP. Available at: https://levisolicitors.co.uk/what-is-duty-of-care/ [Accessed 3 Nov. 2025].
Press, U. (2024). Critically evaluate the grounds on which criminal law imposes liability for omissions. [online] UOLLB®. Available at: https://uollb.com/blogs/uol/critically-evaluate-the-grounds-on-which-criminal-law-imposes-liability-for-omissions.
www.lawteacher.net. (n.d.). R v Lowe - 1973. [online] Available at: https://www.lawteacher.net/cases/r-v-lowe.php [Accessed 25 Oct. 2025].

