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Critically analyse weather the standard of care in negligence provides a fair and flexible balance between the interests of claimants and those of defendants.
Breach of duty of care simply means that the defendant has not met or fail to meet the standard of expected behaviour or actions expected from a normal person in normal circumstances (Elliott and Quinn 2019)
The standard of care is an objective, that means the actions of the defendant are tested against those of a normal person and not the defendant’s individual actions or behaviour which are in most cases not taken into consideration. (Elliott and Quinn 2019)
Hall v Brooklands Auto racing Club 1933 Per Greer LJ
The difficult question is always who the normal or reasonable person is and what is the test for that (normality or reasonability) is it according to their race, gender, age, believe or social class? the list is long and we are yet to have a clear definition for it, but for now it is determined by the judges oversees the case. 
[bookmark: _Hlk87609466]“The average man has had different descriptions over the years ‘The man on the Clapham’; ‘A traveller on the London underground’ (John Cooke 2018) 

Nettleship v Weston 1971  
It might not sound fair that what is reasonable varies depending on the given situation. 
· The Defendant here is a learner driver and the claimant was a friend teaching giving a driving lesson to the defendant, the learner driver panicked at some point and crashed the car, she was sued by the teacher for the damages he had, in her defence the learner said that driving ‘reasonably’ considering that she was unexperienced thus she owed np duty of care. 
· The court’s decision was that she had breached the standard of care as all drivers are expected to have the same level of care.
· Lord Denning said “The only way the claimant can get compensation is by finding the defendant to blame, and that it is appropriate to blame the defendant in a legal sense”. The point is that the standard of care is measured to that of an experienced driver.

Holt v Edge (2006)
In this case the defendant was a doctor who misdiagnosed the claimant who was a patient that had a bleed in her brain, but the defendant claimed that the reason for misdiagnosing it was because the patient did not correctly describe the illness and that misled the defendant and led to misdiagnosing the illness, as a result of the misdiagnosing the patient had a stroke.
The claimant case was dropped, as a result of the misleading information about the symptoms she provided and that the defendant did not fall below the standard when he failed to diagnose the illness. (Elliott and Quinn 2019) 
The court will usually look at different factors but what is reasonable varies on with the different circumstances.
1) Foreseeability
Roe v Minister of health 1954
In this case is specifically about doctors but it applies more generally to anyone who is acting I a professional capacity – they are still judged according to the objective standard.
As with doctors, the standard of care has to be of a reasonably experienced doctor, or a doctor at the same level as the defendant. The claimant had gone to hospital for surgery which was not particularly complicated; However, the claimant was injected with contaminated medicine causing serious injuries,    
the question was whether this is a negligent act or mistake? 
The source of the problem was that the anaesthetic was a glass container that had microscopic cracks in them and the liquid can get through these microscopic cracks, the anaesthetic was infected by the disinfectant. The defendant said that these cracks could not be seen by the naked eye.  
“Would a reasonable doctor have seen the risk of contamination of the anaesthetic, would they have been checked the cracks using a microscope?
[bookmark: _GoBack]The defendant was saying that due to scientific knowledge at the time, the risk for contamination was not foreseeable. No one at the time knew that you could have microscopic cracks trough which liquid would pass. They were not expected to know about that risk. The court agreed that, given the state of scientific knowledge at the time of the accident, no one could have reasonably been expected to foresee that such a consequence would occur.   
Lord Denning states that: you cannot look at the 1947 accident with 1954 spectacles. Had it occurred again, then there would have been a breach of duty because doctors are required to build on their scientific knowledge through past errors and so forth. The claimant has to prove that it was foreseeable that the harm might be suffered if the defendant did not take certain precautions.   
2) Magnitude of risk 
The greater the risk, the more likely that there was a breach of duty.
If a claimant is to argue that serious harm was likely. The magnitude of risk is or can be multiplied by the likelihood of harm. 
How likely is that harm to occur? The likelihood of harm is relevant in Bolton v Stone and Miller v Jackson. The following have the same principle but have different outcomes.

Bolton v Stone 1951
The claimant was or had just left her house, she lived near a cricket ground, she was hit on the head by a cricket ball. She did not try to sue the cricket player but the cricket ground, claiming that it is dangerous as there is a road and people could get hit easily.
In this case the claimant tried to prove how many times the cricket balls had been hit of the ground – this was relevant because the likelihood of of harm is applied, however, she could show that the cricket ball had been hit out of the ground six times in the previous twenty-eight years, she could show that the risk is foreseeable, but it is a very low risk of injury – there could be a serious injury if a cricket ball was thrown out of the ground, but the risk of harm itself was very low and therefor remote. The claim failed, although the risk of harm was foreseeable, it was not likely that there would be an injury, if she had been able to show that the ball had been hit out of the ground more often. She probably would have succeeded. 
Miller v Jackson 
·  The court ruled that there was negligence in playing cricket on the ground because the likelihood of an injury was much higher in Bolton v Stone.          Cricket balls were shown to be hit 6 – 8 times a year in Miller v Jackson, the courts by 2:1 majority decided that it was unreasonable to play cricket there and that therefor there had been a breach of duty. Every time the ball was hit out of the ground it caused damage.
· However, the court did not grant an injunction to stop people from playing. One of the judges thought that playing cricket was of some importance, so that cricket club should be allowed to continue playing cricket but they should pay compensation whenever they do cause damage.
· The court is saying there is a breach of duty but that does not stop you from playing cricket.
Paris v Stepney Borough council 1951
· The claimant had one good eye, he was working for the council (the defendant), he worked in a manual job which involved using tools. He was blinded in both eyes due to metals around which flew into his non-blind eye. They had breached their duty by not giving safety goggles. 
· The defendant (council) should have provided safety goggles as the risk of a serious injury to the claimant much greater than the risk of the same injury to any other employees, the claimant only had one good eye, so the chances of him going completely blind was much greater than the chance of the other employees being injured, he was obviously more vulnerable than others, injury to him was more likely to be serious than injury caused to others.
· The court said that goggles should have been provided to claimant, as he was particularly vulnerable, therefor any injury to his eye by the flying metals was more likely to cause serious injury. The more likely there is to be a serious injury, the better it is from the claimant’s point of view.
Harris v Perry 2008
· This is an illustration of the same point above, relating to the compensation culture, whereby a lot of greedy people always try to blame someone else for their misfortune. “The desire of individuals to sue somebody, having suffered as a result of something which could have been avoided if the sued body have done their job properly” (J Lowe 2002)
· A child’s birthday party organised by the defendants (the parents of the child hosting the party) who had a bouncy castle which was part of the party. The defendant (a parent) was supervising the children on the bouncy castle. The claimant (11 years ole d at the time of the incident) went on to the to the bouncy castle with other children including a 15 years old boy. The parent who was supervising the, turned her back for a moment to look at some other incident that was going on behind her, when she did turn her back, the 15-year-old did a somersault and his feet hit the claimant on the head, that led to a serious injury to the defendant’s head.
· The claimant sued the defendant because she was in charge of the party and considered that she breached her duty of care when she turned her back
· The court asked would a reasonable person have turned her back for a moment? The claimant was arguing that there could be an injury on the bouncy castle, so it had to be supervised, and he was saying that it was not supervised the minute the defendant turned her back. 
· The court said it was reasonable and foreseeable for one child to injure another, but the standard of in this case is that of a reasonable parent, and therefor can not be blamed for just a moment if they turn their back on the child. 
Lord Philips stated that “it is impractical for parents to keep children under constant surveillance and it would not be in the public interest for parents to do that. There was a risk of serious injury, but serious injury was not likely, therefor for it was not a breach of duty for the defendant turning their back. If the magnitude of the risk is quite low, in favour of the defendant, then the claimants will not succeed.
3) Practicality of precautions
Whether a reasonable person takes precautions depends on how much those precautions cost 
Latimer v AEG Ltd 1953
· Claimant owned a factory where there had been a massive flood which caused the factory to overloaded with water, the water got caught up with the oil in the factory, when the water went down, the factory floor was covered with oil and water and otherwise slime, that factory noticed that this was dangerous for worker and hence pit sawdust down on the floors as to minimise the risk of people getting injured or slipping. 
· The factory did not have enough sawdust and did not cover the entire area, the claimant slipped over on the part of the floor that had no sawdust, he sued the defendant (the factory) arguing that they did not they did not take enough precautions to protect him and the this was a breach of duty.  
· The defendant said that they put all the sawdust which they had, but the claimant argued that they should have closed the factory in order to make it safe. The breach was not associated to the factory but the court said that there was a breach of duty because it cost money to shut the factory, the cost of taking precautions was very high and the idea of someone slipping was quite low, the court agreed with this idea, and this favoured the defendants. If they wanted to shut the factory, they need to show that that’s what the reasonable owner will of factory would have done. However, one could argue that the sawdust does not cost a lot of money and that they should have bought more sawdust to lower the magnitude of harm.

4) Potential utility of the defendant’s conduct
If the defendant was doing something which was potentially useful when the negligence occurred, then this will be taken into consideration and might find in favour of the defendant, as in the Watt v Hertfordshire CC1954 and the Scouts Association v Barnes 2010. This is stated in the 
Social Action, Responsibility and Heroism Act 2015 
Social Action
S2, the court must have regard to whether the alleged negligence or breach of statuary duty occurred when the person was acting for the benefit of the society or any of its members. (Wiley.com)
Responsibility 
S3 the court must have regards and consider if the person’s intention was trying to protect others, when they breached the duty of care. (wiley.com) 
Heroism 
S4: the court must have regard to whether the alleged negligence or breach of statuary duty occurred when the person was acting heroically by intervening in an emergency to assist an individual in danger. (cloisters.com) 
Special situations 
Special Skills 
            This applies when the defendant is holding themselves as an expert, they should be expected to meet the standard of an ordinary and reasonable expert in their field. 
A) The Bolam test; is mainly when the defendant is a doctor as in Montgomery v Lanarkshire Health Board 2015, but not exclusively for the medical field, as it had also been applied out of context as in Pierce v Doncaster 2008.
the Bolam test is modification to the objective Standard of care
B) Children: has got a lower standard of care, and although there is a special rule for children but there is no special definition for children, because it is hard to determine whether the person is child and what age they leave childhood. As in Mullin v Richard 1998.and Orchard v Lee 2009.
C) Public authorities: 
Courts may have some have sympathy for those who have limited resources, and usually not take into consideration how much money the defendant has when determining if they have breached their duty of care. As in Knight v Home Office 1990.
In conclusion, one may argue that the current approach and in many cases is fair and flexible, while others may think that there is a degree of injustice as in Nettleship v Weston and the lack of clarity in the 2015 Act.
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