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                                      Equitable Remedies                         Assignment 1
	Injunctions are court orders commonly used to instruct a person to cease doing some specific action or in rare instances, to perform an act (Walker Morris, 2015). As equitable remedies were created to compensate for the inadequacy of damages in common law, injunctions are subject to discretion and will be used only where damages are insufficient in common law (Watt, 2021, p.482). In the case of ‘American Cyanamid Co v Ethicon Ltd’ (1975), Lord Diplock emphasized that if by any means damages recoverable in common law is sufficient remedy and the defending party can pay them, then no injunction would be necessary with respect to the applicant’s claim. On the other hand, a defendant will be subject to punishments such as fines or imprisonment if they fail to comply with an injunction ordered against them as expressed by Murray (2020). Importantly, it could be argued that guidelines such as observing whether damages in common law would be appropriate are created to minimize unnecessary expenses and punishments due to the effects that an injunction can have towards defendants as observed by Navneet (2019). Although an injunction is beneficial to the claimant in various ways such as preventing irreparable harm, it is a difficult action to acquire as seen in the case of ‘American Cyanamid Co v Ethicon Ltd’ (1975).
Furthermore, depending on the urgency of an applicant, an injunction may be produced at the final hearing of a dispute (final injunctions) or before a hearing, which is known as an interim injunction (Watt, 2021, p. 483). In particular, Part 25 of the CPR (Civil Procedure Rules) deals with interim injunctions and it is responsible for the simplification of terms such as: interlocutory injunctions to “interim injunctions”, ‘Mareva Injunction’ to a freezing order, and ‘Anton Piller Order’ to a search order (Neenan, 2015, p. 6). It should be noted, that Interim injunctions are considered as a provisional measure before trial in a legal proceeding with the objective of supporting the status quo of a case (Matthews, 1988, p. 164). Indeed, interim injunctions (Interlocutory) is known to be an equitable remedy made available to make certain that no irreparable harm happens to the rights of parties prior to the final hearing as well as to maintain the potency of any decision in the final action (Gray, 1981, p. 307). Certainly, the court recognizes that specific injunctions that are granted and prohibitory in nature may cause damages to the respondent (i.e., in a business context), hence why they impose an undertaking on the applicant to pay any damages occurring as a result of the injunction as observed by Garg (2021). However, this requirement may lead applicants to run the risk and delay seeking action to propose an injunction due to sparse earnings which will equally affect them if they lose their case (Damages) as illustrated in the case of ‘Mortimer v Bailey’ (2005). The court attempts to balance the interest of the claimants and defendants by holding strict guidelines towards any applicant’s claim (American Cyananid case) to ensure that injunctions are not granted without reserve but with priority where common law remedy would be inadequate (Watt, 2021, p. 486). Ultimately, interim injunctions may be available in various forms but the key types that will be observed below are a search order and a freezing order together with the factors that the courts use to attempt to balance the interest of the claimant and the defendant when granting both remedies.  
 
In the case of ‘American Cyanamid Co v Ethicon Ltd’ (1975), the following guidelines were suggested to consider whether an injunction should be granted:1) Whether there is an arguable or serious case; 2) Whether damages will be adequate remedy for the applicant; 3) ‘Balance of convenience’ (who will suffer the most between the parties); and/or 4) Whether the ‘status quo’ ought-to be kept alive. As an example, the claimant in ‘Day v Brownrigg’ (1878) was refused an injunction for preventing his neighbor from naming his house ‘Ashford Lodge’ (same name as his house) because there was no infringement of the claimant’s right by the defendant for naming his house that way according to the court. In Particular, a freezing order is described as a prohibitory interim injunction which function is to stop the defendant from disposing or dealing with his/her assets until a final judgement has been acquired or satisfied according to Hext and Saoul (2020). Undoubtedly, a freezing order protects the claimant as it deters the possibility of assets being used to defeat the claim of an applicant, or to prevent potential claims from arising (Capper, 2005, p. 26). In spite of providing claimants with the power to freeze a defendant’s assets, it should be noted that the ownership of assets does not change in these cases, as this would be scandalous, only the right to use the assets is taken away according to Lord Bingham in the case of ‘Customs and Excise Commissioners v Barclays Bank plc’ (2006). Undoubtably, the defendant is potentially affected by this protection in numerous ways (i.e., Reputation) but namely, the obligation to contest a freezing order is rare but a defendant may still care to have the order discharged if they feel it is undeserved, which balances the interest between the parties as seen in the case of ‘Mareva Compania Naviera SA v International Bulkcarriers SA’ (1975). The case of ‘Mareva Compania Naviera SA v International Bulkcarriers SA’ (1975) clearly illustrates the use of a freezing order injunction in favor of the claimant as the court granted an injunction for the purpose of ensuring that the defendant does not dissipate a certain sum of money in their London bank which was owed to the applicant. In addition, a freezing order injunction is subject to certain requirements before being granted which is largely established to create a balance between the interest of the claimant and defendant: 1) Freezing order interim injunctions will not be granted except if the claimant provides, or undertakes to issue, interpretable substantive proceedings; 2) An applicant must demonstrate a strong case; 3) An applicant must prove that the defendant has assets in the jurisdiction (If not, Worldwide freezing order is available); 4) The applicant must show that the defendant’s assets are likely to be removed, dissipated or destroyed (McLachlan, 1987, p. 675). For instance, in the case of ‘Third Chandris Shipping Corp v Unimarine SA’ (1979), the defendant’s appeal against a freezing order was denied by the court because it was expressed that even though the defendant’s assets (Bank account) were overdrawn, they were however proof of ‘having assets in the jurisdiction’, which influenced the judges’ acceptance of an injunction. Importantly, the court realizes that these requirements may not apply perfectly to every situation and so therefore uses these guidelines as just a starting point before making decisions, which balances interest from both parties depending on the facts (Watt, 2021, p. 492). Thus, the court will not hesitate to reject any claims that are indifferent while limiting the application of a freezing order as seen in the case of ‘Fourie v Le Roux’ (2007), where a freezing order was refused because the applicant had not even made clear what action he was going to bring that was relevant to the freezing order. In the case of ‘Independent Trustee Services Ltd v GP Noble Trustees Ltd’ (2009), the respondent’s company made a without notice application for a freezing order against the claimant, when the applicant brought a claim to vary the injunction, it was agreed that a balance had to be established between authorizing the applicant to spend money which might belong to the respondent, therefore refusing the respondent the right to spend the funds, or to allow the applicant to use their funds to vary the injunction; The court expressed that the respondent had a rational proprietary action (good arguable case) to the funds so therefore the claimant’s application was refused on that basis. Additionally, Beatson LJ emphasized the significance of balancing the interest of the defendant and claimant in a freezing order dispute by identifying three guiding principles to regulate the grant of an injunction: Firstly, the enforcement principle, which purpose is to deter the defendant from dissipating or disposing any property which might be the subject of the enforcement if the applicant wins the case; Secondly, the flexibility principle, which makes clear that a freezing order should be operated in a flexible and adjustable manner so as to handle new circumstances and new ways adopted by modern operators who try to rebel against court orders; And thirdly, the strict construction principle, which states that the terms of the injunction ‘should be clear and unequivocal, and should be strictly construed’ (Watt, 2021, p. 492). Clearly, it is not sufficient for the applicant of a freezing order to prove the respondent has assets, the court will always take into account the defendant’s actions on the merits of the case when deciding whether there is evidence for an attempt to dissipate assets, but if an applicant fails to establish the risk of the assets being dissipated, then a freezing order will be discharged as observed by Gherson (2021). Likewise, as it seems logical for a freezing order to be normally requested by applicants on ex parte (without notice), a claimant is under the duty to precisely and explicitly disclose all information facts to the court judging the application for the order together with any facts that might unfavorably affect the applicant’s claim according to Gherson (2021). Although the jurisdiction of a freezing order has been made flexible over the years, it was presumably viewed that it could not operate against assets located outside England and Wales (Andrews, 1989, p. 199). The case of ‘Derby & Co Ltd v Weldon’ (1990) proves that proceedings in a freezing order case may not be defeated on the mere fact that the defendant’s assets subject to the order is based outside the English court jurisdiction. It should be noted, that the worldwide freezing order is precisely a mechanism used to adapt to the changing world of modern technology and because it operates ‘in personam’ (against any person), a freezing injunction could be granted in relation to foreign assets as long as it complies with principles from international law (Merrett, 2007, p. 497). 
	Furthermore, it is commonly expressed that a search order is perhaps the harshest order the court can make against a defendant, largely because it demands the defendant to permit the claimant to search the defendant’s premises and take any object or document which will be needed as evidence to prove a legal claim (Beachcroft, 2020). In general, a search order is not done by force but the defendant is required to give his consent to be searched and they are subject to imprisonment for contempt of court if they refuse (Watt, 2021, p.489). Furthermore, the overall aim of a search order is to conserve evidence or property which the respondent was most likely going to destroy before trial (Brodies, 2021). After the court’s decision in ‘Anton Piller KG v Manufacturing Processes Ltd’ (1976), the Civil Procedure Act (CPR) 1997 (S7) issued that in the presence of any current or proposed claims the judges might grant an order for the motive of securing 1) the protection of evidence which is or might be applicable, or 2) the conservation of property which is or might be the topic matter of the action or as to which any query arises or might arise in the proceedings. Consequently, the defendant is vulnerable under a search order as the order instructs any person to allow anyone labelled in the order to enter properties in England and Wales, and permits the individual to abide by the following directions while on the premises so far as the order may permit : 1) To conduct a search for or check for anything described in the order; 2) To gather or obtain a copy, sample, photos or any other record of anything so reported; and 3) To keep for safety anything reported in the order (McLachlan, 1987, p. 678). 
As a search order is considered a severe action, it will be granted scarcely and decisions taken by the courts will be discretionary while also guided by the facts of previous cases in order to balance the interest between the claimants and the defendants (Watt, 2021, p. 489). Certainly, the law acknowledged in the case of ‘Anton Piller KG v Manufacturing Processes Ltd’ (1976) that because such an order can be granted without notice (ex parte), the applicant is under a duty to behave carefully and with complete respect for the defendant’s rights. As a result, the law provided the court with the following factors as general preconditions to grant an order: Firstly, the applicant must have an extremely strong prima facie action against the defendant; Secondly, there must be probability of serious damage to the applicant if the order is rejected; Thirdly, there must be pure proof that the defendant is in possession of the target asset in question; and Fourthly, there must be a clear threat that the defendant will conceal, dispose or destroy the target asset as stated by Alain (2011). In particular, the last factor is challenging to establish for applicants but the court’s reason for including this factor is because certainly, it would be unnecessary to grant a search order in a situation where the defendant would have gladly given up his assets in an ordinary order as expressed by the court in the case of ‘Lock International plc v Beswick’ (1989). Likewise, the court attempt to balance the interest of the claimant and defendant in a search order can be observed in the case of ‘Rank Film Distributors Ltd v Video Information Centre’ (1982), where the court refused to grant the claimant a search order because their order would require the defendant to disclose information which might have put them at risk of self-incrimination in a criminal lawsuit, therefore the case was not deemed to be a prima facie action. In addition, the applicant of a search order is obliged not to use force on the defendant and an order for aggravated damages may be ordered against the applicant by the court if this is breached (Watt, 2021, p. 490). Nevertheless, a search order has a reputation for being most useful in dealing with claims of rumored audio and video piracy, but even in such circumstances, if there is a disagreement towards the proper ownership of certain materials like alleged pirate tapes, then the material should not be seized by the applicant as seen in the case of ‘Columbia Picture Industries Inc v Robinson’ (1987). 

In conclusion, it is not difficult to detect the importance of equity in many of these cases as it functions to balance the interest of both parties in a dispute in order to establish a strong possibility of justice while leaving another party the opportunity to defend their right (Goldstein, 2010, p. 496). Importantly, balancing the interest of the claimant and the defendant could be reasonable and useful in numerous cases along with adapting to the modern challenges of technology (fraud) and unique circumstances (Davies, 1984, p. 144). The attempt to balance the interest of the claimant and the defendant should be executed in a consistent, clear and open manner because common law and equity fuses during these cases and so a clarity of judgement is essential for the purpose of simplifying the rules that the public must abide to (Burrows, 2002, p. 4). It should be noted, that an injunction in general will not be granted if an infringement is insignificant or a claim is brought for trivia matters, to make up for the serious effect an injunction can have on a defendant as was the case in ‘Armstrong v Sheppard and Short’ (1959). Likewise, section 23 of the Civil Procedure Rules reestablishes further safeguards for defendants when granting a search order to balance the interest of both parties such as: 1) obliging the claimant to make full and frank disclosure and give undertaking in damages and 2) Allowing an independent solicitor to be arranged to manage and supply reports on the execution of the search according to Saranovic (2018).  
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