Scenario 2 
Shehnaz is the owner of a gardening business. As she had recently obtained a new contract to look after a large area of woodland, she decided to buy a more efficient wood-chipping machine for her business. She therefore telephoned Acomb Industrial Machinery Ltd (AIM) and spoke to Brian, the manager, who she had dealt with on ten previous occasions over the last three years. She explained that she needed a wood-chipping machine that was very efficient, even if it was expensive. Brian said that he had a Gremlin 123 machine, which could chip 250 kg of twigs and branches per hour. He said it was for sale for £900 and he could deliver it by Monday, 28 November. Shehnaz agreed to buy it. Later that day, Brian sent Shehnaz AIM’s usual invoice. On the front of the invoice, the following clause was printed in large, bold type: ‘No responsibility is assumed for any late delivery of products, however late they may be’. The Gremlin 123 machine was not delivered until Monday, 19 December. Two weeks after Shehnaz started using the Gremlin 123, its chipping blades snapped because of a weakness in the metal. Shehnaz immediately rang Woodfield Equipment Repairs Ltd and asked them to replace the blades. They carried out the repair and charged Shehnaz £400 for doing so. Shehnaz wants to claim the cost of the repair from AIM. Brian is refusing, arguing that AIM would have been able to replace the blades for £200, like any other stockist of chipping blades. 

Questions 
1. Explain: 
(a) How a court will determine whether a statement is a term of a contract?         (6 marks) 
(b) Whether Brian’s statement that the Gremlin 123 was capable of chipping 250 kg per hour was a term of the contract between Shehnaz and AIM?     (9 marks) 
(Total: 15 marks) 

2. (a) Identify and explain two ways in which a term may be incorporated into a contract. (4 marks) 
(b) Explain whether the clause on the front of the invoice was incorporated into the contract between Shehnaz and AIM. (9 marks) 
(Total: 13 marks) 

3. Explain which term, implied by statute in the contract between Shehnaz and AIM, has been breached by the snapping of the chipping blades. (2 marks) 
4. Explain whether Shehnaz can recover from AIM the £400 cost of replacing the chipping blades. (10 marks)
 (Total Marks for Scenario 2: 40 marks)



1. (a) A statement is a term if it forms part of the agreement between the parties. Whether a statement is a term of the contract or not depends upon the common intention of the parties. There are a variety of factors considered by the courts to determine the parties’ intentions, though none are likely to be conclusive. They include:  the importance attached to the statement by the recipient of it;  where the contract is reduced to writing, whether or not the statement has been included within the written agreement;  the passage of time between the making of the statement and the formation of the contract;  any special skill the maker of the statement has. 
(b) Whether Brian’s statement that the Gremlin 123 was capable of chipping 250kg of twigs and branches per hour was a term of the contract between Shehnaz and AIM, depends upon the application of these tests. Shehnaz’s need for an efficient device was made clear, even if it was more expensive for her. This factor suggests that the statement may be a term, as in Bannerman v White (1861). The agreement was reached orally over the phone – the fact that the statement was not reduced to writing is unlikely, therefore, to prevent it from becoming a term – cf. Birch v Paramount Estates (1956). The statement was made close to the point of contract, at the stage of negotiating terms. This factor suggests that the statement may be a term – Routledge v McKay (1954). Finally, Brian (AIM) has special skill in identifying the appropriate product. This indicates that the statement may be a term – cf. Oscar Chess v Williams (1957). On balance, it is submitted that the statement is likely to be a term of the contract between AIM and Shehnaz. 
2. (a) You may have considered any two of the following modes of incorporation:  by signature, where a party is bound by a contract which they have signed, whether or not they have read or understood its terms - L’Estrange v Graucob (1934);  by notice, where reasonable notice has been given of the relevant terms - Parker v South Eastern Railway Co (1877);  by course of dealings, where a term is implied into an oral contract on the strength of a course of dealings between the parties - Hollier v Rambler Motors (1972);  by common understanding, where it is the common understanding of the parties that the usual conditions of one party would apply - British Crane Hire v Ipswich Plant Hire (1975). 
(b) Here, the invoice is a post contractual document, and its terms will not resultantly form part of the parties’ contract – Olley v Marlborough Court Hotel (1949). However, it contains terms which may have been incorporated into the oral agreement reached on the phone by the parties’ previous course of dealings. The fact that the parties have dealt 10 times in the past 3 years, on the terms of the ‘usual invoice’ is probably sufficient for a consistent course of dealing. Notwithstanding this, the term will only have been incorporated into the parties’ previous agreements if reasonable notice has been given of the Page 5 of 6 relevant terms – Parker v South Eastern Railway Co (1877). Where the relevant clause is onerous, explicit attention must be drawn to it – Thornton v Shoe Lane Parking (1971), Interfoto Picture Library v Stiletto Visual Programmes (1988). On the facts, the relevant clause is on the front of the invoice in large, bold type, and it is submitted that this is sufficient for it to form part of the contract as a result of the course of dealings between the parties. 
[bookmark: _GoBack]3. The term in the contract between Shehnaz and AIM which has been breached by the snapping of the wood-chipping machine blades is the term that that the goods supplied under the contract are of satisfactory quality, implied into the contract by section 14(2) of the Sale of Goods Act 1979 if prior to October 2015/ s.9(2) CRA if after this date. 
 4. Shehnaz’s claim is for damages for breach of contract. The purpose of damages for breach of contract is to put the innocent party in the position he would have been in if the contract had not been breached - Robinson v Harman (1848). If the contract had not been breached, Shehnaz would not have had to incur expenditure in repairing the blades. The loss for which she is claiming is a recoverable type of loss (pecuniary loss). Shehnaz needs to show:  That the breach of contract has caused the losses - here, this test is satisfied, as had the blades been of satisfactory quality, the cost of repair would not have been incurred.  That the loss was not too remote - under the principle in Hadley v Baxendale (1854), losses are not too remote if, inter alia, they flow naturally from the breach of contract. Clearly, the cost of repair flows naturally from the failure of the blades.  That the innocent party has attempted to mitigate their loss. Here, it is arguable that Shehnaz could have done more to mitigate the costs of repair. This may have the effect of reducing the level of her damages to those which would have been suffered if she had taken reasonable care to mitigate her loss - perhaps by seeking a cheaper cost of repair.
