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The following assignment will look at the characteristics of an easement, and how these may restrict the types of rights that landowners may grant, or reserve.
An easement is a right enjoyed over a servient tenement for the benefit of a dominant tenement. An easement is a proprietary right to enjoy limited use of the land of another, which may exist in both positive and negative form. (Sturley, M 1980). The characteristics of an easement include that there must be a dominant and servient tenement, each of the tenements must be in a separate occupation, the easement must accommodate the dominant tenement, and the easement must be capable of being the subject of a grant. These requirements were established by Evershed MR in Re Ellenborough Park [1956]. The four requirements were redeclared by Lord Briggs in Regency Villas Title Ltd v Diamond Resorts (Europe) [2018].
The case of Re Ellenborough Park [1956] Ch 13 set out four characteristics of an easement. To summarise this case, Ellenborough Park development was sold with the full right to enjoy parking. After the park was requisitioned, entitlement to compensation was disputed. The issue identified here was if the right to use a park created as part of a purchase, amounted to an easement. It therefore caused development of what must be active for an easement to exist. The house owners established a right to use the park, which satisfied the characteristics of an easement. Therefore, they were granted compensation. 
Easements comprise of a wide range of rights. The rights of way are the most common type of easement. This specific right can be viewed as too ‘broad’, which may or may not restrict the landowners to reserve or grant rights. The law recognises easements regarding rights of water, onto or through neighbouring land. For example, the right to receive water through a water pipe system. (McFarlane et al, 2018) The case of Atwood v Bovis Homes Ltd [2001] Ch 379 discussed the right to water drainage exercised onto the claimant's land. Justice Neuberger here stated that the new use of this land did not significantly increase the burden on the servient tenement. 
The rights of fencing as an easement, were highlighted in Crow v Wood [1971] 1 QB 77 (CA) by the Court of Appeal. This type of easement prohibits one party from building fences or constructions that may impair another party's access to light and air. If you want to construct across an easement, you must obtain permission from all impacted parties. If the easement is a statutory easement, you will require the authority's permission. (Gardner, 2016]. 
Other types of easements include the right to store coal in a shed such as in Wright v Macadam [1949] KB 744. The claimant Mrs Wright was granted permission to store coal in a shed. Since the new tenancy did not stipulate the inclusion of coal storage, the issue raised was if s62 of the Law of Property Act 1925 resulted in this permission amounting to an easement. The right was held on the grounds that the defendant still had access to the shed, therefore exclusive possession was not apparent. In this case, the way of which an easement is granted was shown through full disclosure and examining of the facts. 
Additionally, the right to use a lavatory in Miller v Emcer Products [1956] Ch 304. This case concerned the use of a toilet by a tenant on a different floor, but in the same building which he lived in. The other occupants in the building rejected the use of this right, and so the question of whether this right was capable of being an easement were raised. This right was deemed to "enhance its beneficial use and enjoyment.” (Romer, LJ) Therefore, since the dominant and servient tenement had been established, the right was held as an easement. 
Easements may be created by express, implied, or presumed grant. (George, M & Layard, A 2019) An implied grant of an easement may arise by necessity, by common intention, under the rule of Wheeldon v Burrows [1879], or by the operation of s62 of the Law of Property Act 1925. A grant of an easement may be presumed by prescription because of long user as of right either at common law or under the Prescription Act 1832. An easement may be extinguished by common ownership of the dominant and servient land, by release, by abandonment or excessive use. (Richards, P 2014)
Easements are especially common in England and Wales. According to Land Registry statistics, 65% of registered freehold titles are subject to an easement. (Appendix A, 2008). It shows the significant impact they have which leads on to whether an easement is positive or negative.  Most easements give the owner of the dominant tenement the right to do something on someone else's land. The rights of air, light and water give the dominant tenements holder the right to take or receive something from the servient land. These are recognised as negative easements. In Phipps v Pears [1964] both parties owned houses adjacent to each other. Damages occurred as a result of Pears demolishing his home. Phipps believed he had prescriptive rights to have his home protected from the weather through the adjacent house. He claimed a negative easement which sought to prevent the demolishment of the neighbour's house. The main issue with this case was whether Phipps had the right to prevent the destruction simply because it protected his property from the ‘weather’. The decision was that a mere loss of some benefit derived to one’s property by an action of his neighbour on his own property as not sufficient ground to claim a negative easement. 
In Dyce v. Lady James Hay | [1852] UKHL 1, Lord Leonards stated the ‘list of easements is not closed’.  Leonards LC said that the right claimed was one that ‘cannot be maintained’ and ‘ought not to be maintained’. Here the extent of an easement may benefit the landowner as only reasonable rights may be maintained as an easement. The right to have something done is not an easement, it shouldn't require anything more than a passive approach on the part of the servient owner. The servient owner should not be required to do anything. (George, M & Layard, A 2019) In Jones v Pritchard [1908] an easement to cross a bridge imposes no responsibility on the servient owner to maintain it. The servient owner cannot interfere with the easement, but if someone else damages the easement's object, the servient owner is powerless to intervene. 
The list for easements, as stated by Lord Broughman LC in Keppell v Bailey [1834] 39 ER 1042 is not capable of infinite extensions. The extent of which easements are granted are decided by the courts through discretion and modern consideration. In Regency Villas Title Ltd v Diamond Resorts (Europe) [2018], these were demonstrated. The use of facilities as a right such as a golf course as an easement was breaking new ground in comparison to previous cases. (Cardwell, M. 2019) It showed significant developments within Property Law, and that the right to use certain facilities can amount to an easement. 
‘There must be a dominant tenement and a servient tenement.’ There must be two pieces of land, over which the right is exercised, and the dominant tenement, which benefits from the right. (McFarlane et al, 2018). In London and Blenheim Estates Ltd [1994] 1 WLR 31 (CA), this characteristic was summed as working against ‘encumbering land with burdens of uncertain extent’ (Peter Gibson, LJ). It shows the importance of a dominant tenement to be recognised, as if this is not the case, uncertainty damages a claim of an easement. However, this characteristic has been criticised by some. In ‘Easements in Gross’ [1980] 96 LQR 557, it was insisted that the policy for a dominant tenement to be recognised is ‘weak’. (M, Sturley, 1980). It suggests that easements in gross would not unduly burden titles. The Law Commission considered if easements in gross should be allowed. However, it concluded that the requirements for a dominant tenement should not be relaxed.
‘An easement must accommodate the dominant land’. Moody v Steggles [1879] 12 Ch D 261 concluded that the right did benefit the dominant land. The dominant owner claimed rights to advertise his pub on the defendant's property. To contextualise, the defendant's property was in front of the pub, thus the claimant wanted to erect the sign to provide directions for customers. The issue here was determining the way the claimant used his property. The easement did not physically link to the land, but the right was seen as more significant than the physical connections connecting both tenements. Therefore, it was concluded that the claimant had in fact an easement which benefited the dominant land. It shows the extent of which easements may be granted because even when the courts acknowledge no physical connection, a right may still be established. 
The requirements for this characteristic were summarised by the Law Commission as, ‘the right must be of some practical importance to the benefited land’, the land can be ‘accommodated and served’ and finally the two pieces of land must be ‘reasonably close’. (Law Com 327, 2.25, 2011) 
It is generally recognised that there must be some physical proximity between the two tenements. (M, Davys 2019) Bailey v Stephens [1862] 142 ER 1077 doubted that a right over an estate in Northumberland could be said to benefit an estate in Kent. However, the Law Commission stated that its ‘not implausible to say that a house benefits from a right of drainage through a pipe that not only passes through the neighbours land but also through a series of properties, some of them some distance away’ (Law Com, 2.26, 2011) However, this may draw some uncertainty to this characteristic because there is no set definition of proximity. 
‘The dominant and servient tenements must be in separate ownership and occupation’. It is not possible to have an easement over your own land. The easement is ended if both tenements come into the hand of one person. For example, to cross one field into the next, if used by the owner of both tenements it is not an easement but a quasi-easement. (M, Davys, 2019)
As the right is, by definition, over another party’s land you cannot have an easement established over your land. This means that the same individual cannot own and occupy both tenements. The easement will be extinguished such as in Roe v Siddons (1888) 22 Q.B.D. 224. 
A right over land cannot amount to an easement unless it can form the matter of a grant. Since an easement is a registerable property right, it must be capable of being granted by deed. (Davys, M 2019). An easement must be capable of being the subject of a grant, ‘at first sight, perhaps, not entirely clear’. (Evershed MR, 1956). For example, the easement must not be so broad that it deprives the servient owner of ownership of his land. In Grigsby v Melville [1972] 1 WLR 1355, for example, a purported right to keep goods in a cellar was denied since the right amounted to exclusive use of the restricted cellar area. London and Blenheim Estates Ltd v Ladbroke Retail Parks Ltd [1993] 4 All ER 157, specified that a future expansion of easement rights over other land would need a specific parcel of dominating land as well. Simply agreeing that wherever any dominating land is expanded the easement on the servient land will also be extended (to some extent) is inadequate. [1993] 1 All ER 307
Lord Briggs in Regency Villas [2018] stated the requirement for a grant as a ‘series of miscellaneous requirements which have been held to be essential characteristics of an easement’. The nature and extent of the right must be capable of sufficiently accurate definition. To support this, Alfred’s case [1610] 77 ER 816 [KB] determined that the right to a good view cannot amount to an easement, as its to imprecise to describe this. However, in a modern context, flexibility has been seen in relation to the extent and characteristics of easements. For example, the case of Lawrence v Fen Tiger Ltd [2014] proved this through consideration and recognition of an easement permitting noise made against the dominant tenement. Returning to the Regency Villas [2018] case, there was little concern granting the right to use facilities such as a golf course, swimming pool, gardens etc. 
Donovan v Rana [2014] EWCA Civ 99 case demonstrated express and implied grants of easements. The claimant sold a building plot with the express right attached, to pass over a plot of land. The court decided it was necessary for an easement to be granted. It was determined that access to essential services was necessary. 
An easement can be implied by necessity. (N, Hopkins 2018). The case of Manjang v Drammeh [1991] set certain requirements for this. Firstly, there must be a common owner in two plots of land. Secondly, the public highway can only be obtained over one of the plots. Lastly, there must be a disposition of one of the plots without any specific reservation over the right of access. This case showed that easements by necessity occur when land becomes ‘landlocked’. It is important to note that such an easement will only be implied if the land cannot otherwise be used, therefore the strength of the necessity is challenged. The basis of easements of necessity lies in intention not public policy - (Adealon International Corp v Merton LBC [2007] EWCA).
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