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This essay will cover the bases of what is a duty of care and how it can be breached. The causation of both scenarios of Bohdi and Elijah and if Bannister Primary school is the legal and factual cause of the injuries caused to both students. This essay will also discuss if the injuries are too remote and what defences if any can be applied alongside the remedies that both pupils can receive. 

In this scenario question, there are two individuals who have been affected by different situations in Bannister Primary school. To summarise the first incident, during Bohdi’s lunch break he was accidentally burned when hot gravy spilled on his hand. He was taken to the nurse, who treated his blistering burns with burn cream. The first question that needs to be asked is, was a duty of care owed to Bohdi? 
     According to Cooke, J (2016, p.58), the definition for duty of care comes from a three-stage test that exists in negligence called the Caparo test. The first step of the test is; reasonable foreseeability of damage to the claimant. The second step is; proximity between the defendant and claimant. And the third step is; whether it was fair, just and reasonable to impose a duty. The reasoning for the test to be brought into practice was due to the case of Donoghue v Stevenson [1932]. The facts of Donoghue v Stevenson [1932] are that Mrs Donoghue became ill after drinking from a can that contained a decomposed snail. She sued the manufacture that made the drink who was Mr Stevenson. The House of Lords held that the manufacture owed a duty of care to the consumer. This case then founded the modern law of negligence. Within relation to the scenario for Bohdi, the school did owe a duty of care to Bohdi. This is because the case of Donoghue v Stevenson [1932] also laid the foundation for the neighbour principle. The neighbour principle is you must take reasonable care to avoid certain acts that might injure someone closely and directly affected by your actions, which would be your “neighbour”. In a school setting, the neighbour principle means that the school and its employees are responsible in taking reasonable care to ensure the pupils at the school are not exposed to unnecessary risks. A key case that helps establish that the school is responsible comes from Woodland v Swimming Teachers Association & Others [2013]. This case involves a 10-year-old pupil who suffered a brain injury during a swimming lesson who was run by an independent contractor. Her parents sued the local education authority claiming negligence. The court held that the school owed a non-delegable duty of care to its pupils, meaning it could be held liable for negligence that had been committed by the independent contractor. So yes, the school and the dinner lady would have breached their duty of care if the dinner lady had failed to take reasonable precautions before serving the gravy. For example, she could have served the hot gravy carelessly or she might have not checked that the gravy was at a safe enough temperature. 
                 Next, it must be determined whether the causation of the facts of Bohdi’s case and if Bannister Primary School is the legal and factual cause of the injuries caused to Bohdi.  According to Thompsons Solicitors (2023), the word causation is used to describe the reason or cause of an injury of loss. The two types of causation legal and factual are looked at differently. Factual causation comes from the “but for” test which helps us ask the question on the defendants' behalf whether the even would have occurred or not. Legal causation is more looking at whether the harm was a reasonably foreseeable result of the breach and whether it was not too remote or unpredictable (Oxford Reference, 2024). The “but for” test comes from the case of Barnett v Chelsea & Kensington Hospital [1969]. This case shows us that a man died after hospital staff negligently refused to treat him. The court held the hospital as not liable due to them using the “but for” test. The death would’ve occurred without the negligence due to the arsenic poisoning being fatal. Therefore, causation could not be proven. So, using the “but for” test for Bohdi’s scenario, the questioned that could be asked is, if it wasn't for the dinner lady's careless handling of the hot gravy, would Bohdi have suffered burns? Without the breach of the gravy being spilled because of the dinner lady’s lack of care then no, the injury would have not occurred. Therefore, factual causation can be proven. Applying legal causation into Bohdi’s scenario would be to ensure that the harm that has been caused is not too remote from the breach. The injury that has happened to Bohdi is not too remote as it is foreseeable that serving or handling hot gravy around a young child could lead to burns if the gravy spills. The burns that Bohdi received is the kind of injury that you would expect from the act of hot gravy spilling onto skin. For factual and legal causation to be proven then the chain of causation cannot be broken. In this situation, the spill of the hot gravy and the injury happened at the same time, therefore the chain of causation has not been broken. 
                For Bannister Primary School, there are no defences available for them to use for Bohdi’s accident. If Bohdi was partly at fault for his own injury, then Contributory Negligence could have been used as a partly defence but considering Bohdi’s age, courts usally find young children not capable of contributory negligence. Therefore, Bannister Primary School would be held liable for Bohdi’s accident. Potential remedies for Bohdi could be compensation for his injury. This may include burn cream that the nurse used on him which could mean that his mum would have to go out and buy that. Another remedy that can be used is general damages. The Judicial College Guidelines (2024) states that a single noticeable scar of the legs, arms, or hands with some minor cosmetic deficit could be awarded anywhere between £2,890 to £9,560. 
          The next individual in this scenario question who has been affected by Bannister Primary School is Elijah. During an open day at the school, Jade (Elijahs mum) and Elijah visited the garden that the school has to offer. The school had recently built a Koi pond that was being filled with water and lacked protective fencing, displaying only a “Keep away” sign. While Jade was distracted, Elijah approached the pond, leaned over the pond and fell in. He hit his head and damaged his new jumper. He was taken into hospital and diagnosed with concussion. Jade now intends to take legal actions against the school. First thing we need to look at is has a duty of care been breached? 
            Under the Occupiers’ Liability Act 1957, s.2(2) it states that occupiers must make the premises reasonable safe for lawful visitors. Also, under s.2(3a) it states that an occupier must be prepared for children to be less careful than adults. This shows us that the occupier which in this case is Bannister Primary School owes a duty of care to their lawful visitors, which includes parents and children attending an open day. To be able to establish a breach of duty, the court must consider whether the school fell below the standard of care of a reasonable occupier.  A few factors that could indicate a breach is the foreseeability of harm. It was foreseeable that children might be curious about the new pond and approach it.  A case that this can be seen in is Glasgow Corporation v Taylor [1922]. The fact on this case is that a seven-year-old boy died after eating poisonous berries in a public park. The council in this case were the occupiers and therefore held liable under occupiers’ liability principles for failing to fence or warn against an attraction that posed a foreseeable danger to children. Another breach would be that a hand painted “Keep away” sign only on one side is not effective enough to keep people away especially young children who may not read or understand the risks.
[bookmark: _Int_vpqfHbTr]        Next, it must be determined whether the legal and factual causation have been breached. Again, the “but for” test must be looked at to determine whether factual causation has been satisfied. The question that needs to be asked is if Bannister Primary failure to fence or barricade the pond, would have Elijah been able to access it and fall in? The primary school were aware that the pond was not complete, and it could be hazardous, especially to children and yet they still allowed access to it during an open day. Therefore, the injury was a direct and factual result of the school's failure to secure the pond, and factual causation has been satisfied. Moving onto whether legal causation has been satisfied, in the case of Jolley v Sutton [2000] a 14-year-old boy was injured while attempting to repair an abandoned boat left on council land. The court held the council liable, as it was reasonably foreseeable that children would be attracted to the boat and could be injured, establishing legal causation between the council’s failure and the harm. The way that this would apply to Elijah is that it was entirely foreseeable that a child might be attracted to a visible pond that has fish in which would then lead to him falling into it if no barriers are there. The head injury that Elijah and endured from this is exactly the type of injury that a small child would receive after falling into a pond. The damage to Elijahs jumper is also foreseeable property damage that has also come from the incident of him falling into the pond. Therefore, the injuries that Elijah received alongside the property damage were not too remote due to having open access to an unfenced pond. For that reason, legal causation has been satisfied. Considering both legal and factual causation have been satisfied then the chain of causation has not been broken. 
              Moving onto the defences for Bannister Primary School, the first one to look at can come from the case of Simonds v Isle of Wight Council [2003]. The fact of the case is that a 5-year-old pupil fractured his arm after jumping off a swing at his school's sports day. Before the act, the pupils mum instructed that the little boy had gone back to the school instead of going to the swing. Due to this, the court found that the school’s occupier did not breach a duty of care as playing in fields come with risks and it would be unreasonable to prohibit children from using such equipment entirely. This case is crucial as a defence for Bannister Primary School because since Elijah wasn't enrolled at the primary school then Elijah is still under Jades care. Due to his young age, Jade should have been always supervising him since he has never been in the school environment before. Another defence could be under the Law Reform (Contributory Negligence) Act 1945, damages can be reduced if the claimant or their guardian contributed to the accident. An example of this could be that if Elijah has wandered off whilst his mother was distracted then the school might argue that parental supervision was partly responsible. But, on the other hand, since Elijah is only 6 years old then courts are more likely to apply a lower standard of care for children. However, due to this being in a school setting, it is more likely for a school to have a higher standard of care than within a holiday park which is seen in the case of Bourne Leisure Ltd v Marsden [2009]. The facts of this case are, a 2-year-old drowned in a holiday park pond and the court held the occupier not liable, as the danger was obvious and no further warning or barrier should have been required. The reasoning for the link of this case to the defence is that parents are assumed to have more responsibility to look after their child in a holiday park than within a school setting. Possible remedies if the school is found liable can be compensation. Special damages may be used as a remedy for any financial expenses such as Elijah's jumper as his jumper can be quantified. Another remedy comes from The Judicial College Guidelines (2024). It states that depending on the severity of the brain damage you can claim anything from the highest being £344,150-£493,000 to the lowest being £2,690-£15,580. 
              In conclusion, the legal advice that could be put into place for Bohdi is that there isn't really a defence for them to use against the incident however, on the other hand, the legal advice that could be put into place for Elijah is the defence of Contributory Negligence. 
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