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[bookmark: _Toc120729283]A1.0 - Brief Summary

Negligence is the most common form of tort law and can cover a huge variety of disputes in Construction. From the poor design of the project to breach of contract. This report will outline the following; 
· What is the tort of negligence and what are its essential elements?
· Focussing on the case law of choice, outline the importance of this for construction, and how it can impact a project’s progression
· Using the case of Vinci Construction UK Ltd v Beumer Group UK Ltd (2018) outline the impact of adjudication upon deciding such a dispute

[bookmark: _Toc120729284]B1.0 - Terms of Reference 

[bookmark: _Toc120729285]B1.1 – Objective
This report aims to identify and describe the tort of negligence and its essential elements and use two case laws to outline the importance of construction, how it can impact a project’s progression and the impact of adjudication.

[bookmark: _Toc120729286]B1.2 – Aims
One of the aims of this report is to give a clear and conclusive definition of the tort of negligence and to outline the importance, the impact of progression, and the impact of adjudication in an informative but clear manner.

[bookmark: _Toc120729287]B1.3 – Due Date
This report is due at 23:59 on Thursday 1st December 2022.

[bookmark: _Toc120729288]C1.0 – Procedure

[bookmark: _Toc120729289]C1.1 – Sources of Information
This report harnesses information from the following services;
· Trustworthy websites
· Library Books
· Personal Notes taken in Class by myself
· Videos
· 
[bookmark: _Toc120729290]C2.1 – Referencing
When applicable, Harvard Style referencing will be utilized
[bookmark: _Toc120729291]D1.0 – Findings

[bookmark: _Toc120729292]D1.1 – What is the tort of negligence?
Torts in general are civil wrongs. The word ‘tort’ comes from the behaviour that is legally classified as ‘tortious’. The person or company who is responsible for committing a tort is called a ‘tortfeasor’. There are many different types of tort which include negligence, nuisance, slander, libel, trespass, assault, and battery. Each tort has its specific characteristics and is not governed by one set of rules to cover all. Instead they are dealt with case to case. The tort this report will be focussing on is negligence, this is the most commonly known tort and it centres on unreasonable risks of harm to persons or property. The tort of Negligence has three essential elements which must relate to unreasonable risks to persons or property, these are; The Duty of Care, the Breach of Duty of Care and Damage must be caused from the Breach.

[bookmark: _Toc120729293]D1.2 – Duty of Care
The Duty of Care is the first element of the tort of Negligence, and it focuses on the relationship between the defendant and the claimant. For example, it could be your employer who has a duty of care to ensure you are safe at work, it could also be a food vendor, and they have a duty of care to ensure that the food is safe for you to eat. In the tort of Negligence, there is also a principle of ‘Thou shall not harm thy neighbour’ and this principle relates to any case of Negligence.  There are three requirements necessary when looking at the Duty of Care; 
· There must be reasonable foreseeability of the relevant loss
· It must be just and reasonable that a duty should exist
· There must be a sufficient relationship of proximity between the defendant and the claimant.

[bookmark: _Toc120729294]D1.3 – Breach of Duty of Care
Once the first element, Duty of Care has been established, there must now be an assessment of whether this was breached. There are two stages to assess; the standard of care as well as the behaviour measured against the standard. There are factors that can raise or lower the basic standard of care, for example, the Duty of Care to ensure there are no falls from height is heightened when working on a large, high-rise construction site. However, the Duty of Care for working at height is lowered when working on smaller projects, so this needs to be assessed from case to case.

[bookmark: _Toc120729295]D1.4 – Damages
The final element of the tort of negligence is damages. To have a case, damage must be caused. In construction, this can range from Minor Injuries, to Financial Losses due to unforeseen circumstances, Death of a worker etc. Damage can take any form, however, the damages must not be too remote from the negligent act, which was seen in the case of McGhee v National Coal Board [1975]. The damage must also not too remote from the law.

[bookmark: _Toc120729296]D2.0 – Case Law of Choice – Howmet Ltd v Economy Devices Ltd [2016] EWCA Civ. 847

[bookmark: _Toc120729297]D2.1 – Summary of the Case
‘The Decision in this case demonstrates that a negligent manufacturer may be able to escape liability where the innocent party becomes aware of the defect before damage occurs and voluntarily continues to use the product.’ (Accessed on 28/11/2022)
The owner of the factory, Howmet Ltd (Claimant) installed ‘thermolevels’ in tanks to avert the risk of fire. The devices chosen to be installed were manufactured by Economy Devices Ltd (Defendant). One ‘thermolevels’ devices failed on two separate occasions, however, these fires were put out before any harm could be done. The Claimant realised at this point that the sensor was not working and ordered a new part ready to be fitted to ensure it was working in correct order. This did not happen though, as the part arrived at the factory it was not installed and not long later the same device failed, and the resulting fire destroyed the factory. The Judge in this case at first found that although the thermolevels were unsafe and faulty. The claimant had been aware of the problem and had not been relying on the thermolevel as a fire precaution as they had made operating procedure which was relying upon operator vigilance.
‘The court of Appeal unanimously dismissed the appeal. Jackson LJ held that the Defendant (Economy Devices Ltd) was not liable in negligence, as its breach of duty had not caused the loss. The effective cause of the fire had not been the defective thermolevel, but the failure of the system which the Claimant (Howmet Ltd) had put in place to protect the tank following the malfunction of the thermolevel’ (Accessed on 28/11/2022)
[bookmark: _Toc120729298]D2.2 – What is the importance of this case in the Construction Industry?
This case was very important to the construction industry. Not only does it stop fraudulent abuse of defective equipment, but it also covers the manufacturer of the products. For example, if a scaffolding plank is defective and the ‘end user’ has noticed but continues to use it, then it becomes their fault if there is an accident involving the already defective scaffolding plank. Without this law, however, the end user could have kept using it, whilst noticing the problem and still could have thrown blame towards the manufacturer were something to go wrong. 
‘The case serves as a cautionary reminder that once an end user has been alerted to a dangerous condition of a product, if it voluntarily continues to use it, thereby causing injury or damage, it normally does so entirely at its own risk’ (Accessed on 28/11/22)
[bookmark: _Toc120729299]D2.3 – How can this affect a Project’s Progression?
Going through this process will always affect a Project’s Progression due to disruption, partly due to manpower being used elsewhere, focussing on the case, as well as this, another way this can affect a projects progression is if it needs to be put on hold until the end of the case. Luckily, if the case is adjudication this will not be the case, unlike Litigation and arbitration, in which case the Project would have to be put on hold.


[bookmark: _Toc120729300]D3.0 - Beumer Group UK Ltd v Vinci Construction UK Ltd [2016] EWHC 2283 (TCC)

Adjudication is a well-established legal method that allows disputes in the construction industry and construction contracts to be resolved on interim basis that goes through the process of settling disputes a lot more quickly and more cost effectively than arbitration and litigation legal methods. As well as being more cost and time effective, the construction project can continue during this process, which would normally be paused using any other methods.
In this case between Beumer Group UK Ltd and Vinci Construction UK Ltd, the judgement illustrates that when there are more than one adjudication simultaneously occurring between the same parties an using the same adjudicator then both parties must have been informed about their involvement in each of the adjudications. This should happen at the earliest opportunity as this could mean that there is a risk that the case could be seen as bias. This would not be taken lightly as the adjudicators need to act fairly and be seen to act fairly. In this case, the decisions made by the adjudicator were not held enforceable as the Main Contractor failed to inform the ‘sub-sub-contractor’ about each adjudication.

E1.0 - Conclusion
 To conclude, Negligence is a very effective form of dispute in construction. Negligence is a vital part of building a case between construction contracts. Without laws enforcing Negligence, there would be a huge influx of disagreements, companies or people taking advantage of the lack of such laws, and the whole construction industry would not run as smoothly or efficiently. As seen in the two cases above, negligence laws have assisted the defendant, Economy Devices, to not have to pay-out for the resulting factory fire, as the repair work necessary was not undertaken by Howmet Ltd, without these laws this would have been a different story, as the judge did find the ‘thermolevels’ to be faulty and unsafe, this would have been swung entirely as the judge would have found the ‘defendant’ guilty. As well as this, in the case between Beumer Group and Vinci Construction Ltd, the adjudications were not discussed at the earliest opportunities and the judge’s ruling was not enforceable as this would not be seen as fair and would be biased towards the main contractor who was aware of the multiple adjudications running at the same time.
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