Variations (Compensation Events NEC4) – in my opinion often a problem area and source of conflict for all parties involved in the contract = CW2!

Recap Tendering and then link to CW2

As QS’s our key responsibilities have to be……is it a variation? How do we price it?

1. After a contract has been signed the terms cannot be changed – discuss…. Basically a variation is a side contract to the main contract! This is a very powerful tool to have in the contract as basically the C can instruct the MC to do whatever they want (within reason)
2. All standard forms of contact have clauses for allowing change prior to Practical Completion – watch amendments by the client to these clauses!

3. JCT 24 = Section 5 – Variations
4. Section 5 is divided into 2 sub-sections 
SS 1 5.1-5.5 = what constitutes a variation (omission or addition)
’….the alteration or modification of the design, quality or quantity of the works..’
Anything that changes the tendered Scope of Works! Working hours, errors in the bill, access to the works, work flow, method of working, removal of work already installed, provisional sums etc.
Note: However not all things need to be in the SOW. In common law this silence does not mean that the client has to pay for things that a reasonable MC or SC must have understood were to be done, but were not expressly mentioned in the scope or bill. Eg door SC asking for a variation because there was no express mention of the hinges in the bill!
Q. Why might there be a large number of variations on a project?
5. SS 2 5.6-5.10 = valuation rules
Note – 5.3 – Variation Quotation, also known as a Schedule 2 variation quotation requested by the contract administrator for large variations (you can include and claim the costs of providing this quote), this quotation still has to be accepted by the client) show my template and discuss the main headings etc.

6. If too many variations are issued and this changes the scope of the works then this is not permitted under JCT – my NGB example
PQS to Advise the C not to go out to tender too early!
7. All variations should be issued in writing as an Instruction by the contract administrator(A I or similar) or EWN under NEC4, communication is key!
However this could be by a drawing revision (Must be signed by the Architect), email, letter or could be verbal instruction!
8. Need to compile a ‘change order register’ (COR). This will be invaluable at FA stage, as if a change does not have the required authorisation it will not be paid!!! The variation account is usually the largest part of the FA!
9. However, it must be noted that not all instructions are a variation! And this can often lead to disputes between the parties!!! E.g. Asking the contractor to do something under the contract e.g. asking the MC/SC to get on with some work that should have been completed months ago. Or the colour of the paint following the tender process.
10. Documents, documents and documents – must be collected about the nature of the change and its impact on price and time. Think about the future and if it was to turn into a Claim!!!!
11. Tip – don’t leave the pricing and payment of the variation until the FA stage we are entitled to be paid for variations in the interim valuations while it is fresh in everyone’s mind!
12. Q. How are approved variations valued? What is the understanding underpinning factor when valuing variations? (the principle of the valuation rules = fairness at all times!). What about NEC? not tender prices but cost plus. 
13. JCT/NEC allow for OHP, Risk and Prelims to be added to a variation.
14. JCT valuation rules =
a. Variation instruction is same as original scheme the original tendered bill or schedule rates are to be used. (what about ‘does not give rise to significant changes in quantity’, sentence? i.e. what is classed as a significant increase in quantity NRM2 = 20%)
b. Variation instruction is similar as original scheme then a pro rata or proportional pricing method is used based on the original tendered bill or schedule rates.
i. For this process you need to work backwords and disassemble the gross bill rate and then put back together to calculate the new rate to be used.
ii. Always keep the record of the build-up for future negotiations! Clause 5.4 gives the client or PQS the right to be present at the valuation process. Note. In common law it is the MC/SC responsibility to prove the costs are accurate!
c. If neither of the above are appropriate then work shall be valued at fair rates and prices, called ‘Star rates’ often indicated with a star and are written in red font!
d. If the above fails to come up with a fair price then we have the nuclear option DAYWORKS can be used! Loved by MC and SC but hated by clients QS. Use the RICS basic cost and add on the % from the tender submission or entered into the contract particulars)
i. Always record on a signed daywork sheet and submit within 7 days after work completed. 
ii. Dayworks are always the higher rate – watch some contractors recording all variations on dayworks! (fair are small quants of work or out of sequence)

15. Q. What about the disruptive affect caused by variations on loss of profit! 
Cannot be included in the pricing of the variation (unless a schedule 2 quotation), any such claims are a claim for loss and expense.

16. Q. What if we do not carry out an instruction to vary the work? 
7 days to get back in writing giving objections or client can instruct AN other and offset the cost from our contract sum! Known as ‘contra-charges’
17. Q. Can the client omit work from the bill and give it to others to carry out? Must be omitted from the entire contract - JCT
18. Q. What about that old chestnut it’s not a variation is just ‘design development’
19. Q. Can a variation merit an EOT?  Variations may (but do not necessarily) constitute relevant events that can merit an extension of time and so adjustment of the completion date.
20. CW2. Tricks to use early on at tender and contract stage to get around some of the variation problems:
a. Pre agree the OHP %age within the contract
b. Make sure you have a contract sum analysis CSA
c. Daywork rates clearly set out (i.e. different people etc.)
d. Make sure your tender documents are included in the contract (who’s terms are you working under?)
e. What you might find is that the C, MC and SC are so focused on driving down your fixed price lump sum that they ignore your ‘schedule of rates’ for variations – this can be a good commercial opportunity!
f. Always try to go back2back with the other contractor – conversation and relationship! (non-recoverable can be an issue)
g. Agree variations early – not at FA!
h. RED FLAG = Watch the nonstandard contract terms and amendments! Some C & MC do not want clarity in the clauses they want ambiguity….how does that make you feel?



Scenario – (doing is 70% of learning)
We are a Main Contractor working on a JCT 2024 Building Contract with a £3m lump sum Contract Sum. The client (the property developer) is looking to amend an element of the works and has issued an instruction to omit a large portion of your scope relating to the M & E. The results are to be completed by Another company. The works are valued at approximately £300,000, including circa £30,000 of profit.
1. How does this make you feel?
2. Can they do this?
3. Why not?
4. What is your argument based on?
5. What can you do?
6. What about your loss of profit?
7. What evidence would you need to adjudicate?
