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Evaluate the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other.

This essay will outline the doctrine’s Duress and Undue influence and how court law will consider these principles when dealing with a case with contractual obligation or coercion from one of the parties involved. It will also cover how the doctrines have changed over the years and how the courts will use the principles in modern-day courtrooms. 

Duress and undue influence are doctrines used in Contract law which means that an individual or a party has been forced into a contract. A contract will not be seen as a valid agreement under these circumstances (Trevelyan LLB, 2021). If a contract is created, following all the necessary elements needed to make it valid, but it is formed under coercion or where an individual has been under unfair pressure, then it cannot be a genuine agreement, which is the essence of the law of a contract (Charman, 2013). If an individual enters a contract by the virtue of improper pressure the law may intervene to protect them (Nanakorn, 1996). 

In the (Skeate v Beale [1840]) case, a landlord was owed money by a tenant. He took good owed by the tenant and threatened to sell them unless the tenant entered an agreement for repayment of the money owned. The court held that duress to goods will not suffice to render a contract voidable. This is why the case was seen as problematic as it was long seen as authority preventing a doctrine of duress to goods. 

Economic Duress occurs when one party of a contract threatens to cancel the contract unless the opposing party agrees to their demands and has no other option but to agree. Recently, the courts have recognised that illegitimate pressure may include “economic” threats such as possibility of breaking a contract. New problems have arisen due to the difficulty of ascertaining what constitutes illegitimate economic pressure (Stone, R. and Devenney, J. (2017). The doctrine of economic duress was first shown in the (Occidental Worldwide Investment Corporation v Skibs (the Sibeon & The Sibotre) [1976]) whilst the contract was not held to be voidable for duress, Kerr J stated that “where there exists coercion of the will so as to vitiate consent, it should be possible to set the contract aside. However commercial pressure was not enough” (E-lawresources, 2019).

It is important to test for economic duress. In the case (Pao on v Lau You Long [1979]) the claimant had threatened not to complete the main contract from the purchase of shares unless subsidiary agreements were met including a guarantee and an indemnity. The defendant was anxious to complete the main contract as there had even a public announcement of the acquisition of shares and didn’t want to tarnish the public’s confidence in the company. The court held that there was no economic duress as the Privy council identified 4 factors to consider these were 1. Did the person claiming to be coerced protest? 2. Did that person have any other available course of action? 3. Were they independently advised? 4. After entering into the contract did, they take steps to avoid it? In this case it was commercial pressure rather than duress. These factors themselves seem reasonable for identifying duress, it is something that is expected from a party who had been forced into an agreement to object at the time and didn’t try and escape the obligation as soon as possible (Finch, E. and Fafinski, S. (2018). However, equally, it does not seem reasonable to categories a situation as duress if the innocent party had other alternatives available to them, as choice implies voluntary decision making. Later cases did take issue with Lord Scarman’s assertion that duress involved an involuntary decision (Finch, E. and Fafinski, S. (2018). From this case Lord Scarman said that an act done before making a promise, was there good consideration for that promise if it was done at the promisor’s request and both parties understood the act that was to be paid for on a later date, He also stated that the payment or benefit would have to be enforceable had it been promised in advance, the earliest recognition of this device is ( Lampleigh v Brathwait [1615]). This then meant that the courts had to decide on what threats fall in economic duress. Generally, threats of unlawful action will amount to illegitimate pressure, however, there are situations that threats of lawful actions may amount to duress if they leave the innocent party with no other alternative other than to abide by the opposing parties’ commands. Threats of unlawful action are shown in the (Atlas Express Ltd v Kafco [1989]). This case was held that due to the timing, the defendant would not have found an alternative and it did amount to duress. The first element of the test showed there was no practical alternative in this case, although when looking at the third requirement that pressure must be illegitimate, it is difficult to distinguish between an illegitimate and legitimate one, as there is expected to be a specific amount of pressure in commercial bargaining. This is described by Dyson J, who said “Illegitimate pressure must be distinguished from the rough and tumble of the pressures of normal commercial bargaining (DSND Subsea Ltd v Petroleum Geo Services ASA [2000]). However, in contrast to this, in the case (CTN cash & Carry v Gallagher [1994]) the court held a different hearing due to the circumstances, in this case, it was held that the threat of lawful action could amount to illegitimate pressure but it’s not do so in this situation. The main issue with this is that the courts do not know where to draw the line between legitimate commercial pressure and economic duress (Finch, E. and Fafinski, S. (2018). 

Common law in relation to duress has developed. Early on in common law, duress was recognised to the person involving threats of physical violence against or detention of the complainant. As for duress to goods, which involved threats to seize or detain the complainant’s property, for some time, there seemed to be conflict that payments under duress were recoverable, shown in (Astley v Reynolds [1731]) but an agreement to pay money under duress to goods was enforceable, shown in (Barton v Armstrong [1976])It was then resolved that duress to goods could render a contract voidable, it was also accepted that economic pressure could amount to duress, including treats to breach contract (Tamblyn, 2017). To an extent, it has always accepted that if a person has been forced against their free will to enter into a contract they would be entitled to relief in the courts. The relief was limited and confined to situations where actual or threatened violence was calculated to produce a fear of loss of life or bodily harm (Child and Ormerod, 2019). In addition to this, a threat of imprisonment could sometimes constitute duress (Anselm De Colyar, 1887). A claim of duress would also succeed if the threat was to the person’s goods rather than to the person (Lusk, 1978). 

The modern view of duress is represented by the approach of the privy council in the case (“R” v Attorney General for England and Wales [2003]). In this case, a soldier claimed he was told he had to sign the confidentiality agreement if he wished to continue in the regiment or be returned to unit which was generally given as a form of punishment. R then signed the document, raising both duress and undue influence in his defence. This was a privy council case that orientated in New Zealand where the trial judge held in the soldier’s favour. The court of appeal reversed this decision. On a further appeal to the privy council, Lord Hoffman’s starting point was the House of Lords decision in the “economic duress” case (Universe Tankships Inc of Monrovia v International Transport workers’ Federation, The “universe Sentinel” [1983]) (Peter Macdonald Eggers, 2017). In this case, Lord Scarman had identified 2 elements to duress; one being the pressure amounting to compulsion of the will of the victim (in relation to duress of the person (Barton v Armstrong [1976]) is authority for the proposition that the duress only needs to be a reason as opposed to the main reason, why the complaint entered into the contract in question and the second element is the illegitimacy of the pressure (Stone, Devenney and Cunnington, 2011). The court eventually held that R may have been faced with overwhelming pressure, but he still had a choice and therefore did not amount to illegitimate pressure (McKendrick, 2012). This means it is probably no longer necessary to separate economic duress but the case law around this element has helped developed this general doctrine that we now have and so, that basis it is helpful to look at the development of economic duress separately.  

A feature that is shared between the concepts is that they are both common law doctrines. Like duress, undue influence will render the contract voidable (Rahnavard, D, 2013).
There is a slight difference in the two principles, undue influence is an individual or a party taking advantage of another person through a position of trust in the formation of a contract, as seen in the case (Williams v Bayley [1866]) (Dugger, 2020). The pressure must be improper and a mere allegation of unequal barging power or unfairness in the terms will not generally justify the intervention of the law. One of the main differences between the two is that the doctrine of undue influence concerns itself with the relationship between the parties whilst the doctrine of economic duress is concerned with the threats made by one party to the other (Rahnavard, D, 2013). Although, Lord Scarman in the case (National Westminster Bank Plc v Morgan [1985]) said “There is no precise defined law setting limits to the equitable jurisdiction of a court to relive against undue influence”.

According to Tina Yee (2008), in the (Allcard v Skinner [1887]) case the two traditional terms actual undue influence and presumed undue influence were formed. Following this case, the most significant development in the law of undue influence came from the (Barclays Bank Plc v O’Brien [1994]) which showed that the requirement to show that there is manifest disadvantage to the weaker party. The most recent development for this came into the House of Lords decision, (Royal Bank of Scotland v Etridge (No 2) [2002]). The house of Lords reviewed the current authorities and restated a few of the principles. The main changes included the term manifest disadvantage should no longer be used as it is seen as ambiguous and leads to misunderstandings and was regularly misapplied. Instead, the transaction must be one which can not promptly be explained on ground of friendship, relationship or charity. The second principle that was changed is the constructive notice, A bank will be put on enquiry whenever a wife offers to stand surety for her husband’s debts. There was no need to show that the bank was aware of the relationship capable of giving rise to a presumption of influence (e-lawresources, 2021). As a few cases have been taken to appellate court such as (National Westminster Bank v Amin [2002]), this should not be taken as a failure for Etridge, rather, these cases represent the application of that decision to cases initially decided before the house of lord’s judgment. From this, they show the way that Etridge will work in practice and provide some useful indicators as to how banks can ensure that they obtain enforceable security (MIDWINTER, 2002).

Many years ago, the common law recognised that some agreements should not be legally enforceable due to the process of which they were made. During the 13th century, any agreements that were made while one party was under physical imprisonment or threat of physical harm were unenforceable at law because it was made under “duress”. Over time the courts of equity recognised a right to relief against other types of coercion, under the doctrine “undue influence”. Since these very early days, both doctrines have undergone a dramatic expansion. The courts have gradually broadened the types of threats that are now considered improper under the defence of duress, this includes threats to a person’s property (Duress of goods) and “economic Duress”, as seen in the case (Maskell v Horner [1915]) (Knapp, Crystal and Prince, 2019).

If undue influence is shown in a contract, then the contract is voidable by the innocent party. In the case (Bank of Credit and Commerce International v Aboody [1990]) the courts defined two classes of undue influence these are 1. Actual undue influence 2. Presumed undue influence. In instance of an actual undue influence, the innocent party has to show the court evidence that at the time of the signing of the contract the other party influenced them. In a position of presumed undue influence, certain relationships, as a matter of law will raise a presumption of undue influence (Dispute Resolution Law Team, 2014). This was then further refined in (Barclays Bank Plc v O’Brien [1993]) where the second class was subdivided further 1. Presumed undue influence (arising from a special relationship between the parties) and 2. Presumed undue influence (no special relationship in the sense of class) (Finch, E. and Fafinski, S. (2018). With actual undue influence, there are no circumstances where undue influence maybe presumed, so the individual that is alleging undue influence must prove it at the time of the contract they were not able to exercise free will, this can be seen in the case (Williams v Bayley [1866]). With presumed undue influence, there is a special relationship between the parties. The party alleging undue influence has to prove the existence of the relationship. The problem then falls onto the opposing party to prove there has been no undue influence. With the class 2A, two things need to be proved for presumed undue influence, these are 1. a special relationship (such as solicitor and client) and 2. A transaction that calls for an explanation. Certain relationships presume influence. Etridge declares that the relationship itself will prove a non-rebuttable presumption of influence. There has to be a party exercising influence and a party being influenced. If the transaction calls for an explanation, then there will be presumption of undue influence (Rahnavard, D, 2013). The burden of proof shifts to the defendant who must prove that no undue influence was used in the contract, if unable to do so, the contract will be voidable. To prove there has been no undue influence the defendant must show 1. The claimant party had independent and impartial advice and 2. The claimant knew the full extent and nature of the contract when entering it. Any advice must be given with knowledge of all the facts of the case, as seen in (Inche Noriah v Shaik Allie Bin Omar [1929]). Although, a party could still be acting under undue influence even knowing the full extent and nature of the transaction at the time of contracting. Lord Nicholls in Etridge said “Proof of outside advice does not, of itself necessarily show that the subsequent completion of the transaction was free from the exercise of undue influence … so that the transaction was not brought about by the exercise of undue influence, is a question of fact to be decided having regard to all the evidence in the case” (Rahnavard, D, 2013). This can be seen in the parent and child case (Lancashire Loans Co. v Black [1933]). Class 2B covers a relationship from which influence ought to be presumed. With an absence of a special relationship between parties that fall under class 2A, which therefore gives rise to an automatic presumption of undue influence, following Etridge where the claimant can show that there was a relationship of trust and confidence and the transaction “calls for an explanation”, a presumption of undue influence appears, and the contract may be set aside. Like class 2A there should be a party exercising influence and a party being influenced and the presumption must be rebutted to prevent a finding of undue influence. For class 2B, there will be a requirement for a relationship of trust and confidence and a transaction that requires an explanation, this means a relationship between husband and wife can fall in this category (Rahnavard, D, 2013).

To tie up everything, it is clear that the doctrines are used very differently in court cases and it is clear to see that the concepts have developed over past years. 
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