Tort Law Assignment Two.

To determine the potential outcome of the four cases it is essential to consider the liability and duty of care that Carlton Parks owes to each victim. To do this the relevant legislation will be considered in these cases it will be the Occupiers Liability Act and the position in which a primary and secondary victim have the potential for a claim. 

In the case of Leo, the key elements are firstly his age with Leo only being eight years old he is a child, secondly, he is visiting the park with his parents as paying customers this makes them lawful visitors to Carlton Parks, which would suggest that he may have a claim under the Occupiers Liability Act 1957, this is also why Leo as a ticket holder would have had access to this area. 

To establish whether Carlton Parks had liability it is essential to refer to the Occupiers Liability Act 1957. This act is in place to 'regulate the duty which an occupier of premises owes to his visitors in respect of dangers due to the state of the premises or to things done or omitted to be done on them’ (Occupiers Liability Act 1957 s1(1)).  

As stated in the Occupiers Liability Act 1957 s1(1) as Carlton parks had not maintained the premises to a safe standard the danger arose due to the state of the premises as the rotten wooden fence on the elevated walkway should have been replaced as required in the Occupiers Liability Act 1957 s1(3)(a). 

The OLA a1(3)(a) states that the occupier has obligations to ‘any persons occupying or having control over any mixed or moveable structure’. 

There is no statutory definition of an occupier, so it is essential to turn to common law for a definition in the case of Wheat v E Lacon & Co Ltd (1966) an occupier is a person who exercises control over the premises. The term 'occupier' can be misleading as it defines the person that has control of the premises rather than the physical occupier who is responsible in this case Carlton Parks (Cooke, 2018).

Special consideration for children has been stipulated within the Occupiers Liability Act 1957 section 2(3)(a). This section of the act explains that occupiers must be prepared for children to be less careful than adults when it comes to their safety which is why a higher duty of care is owed. 

The case of Glasgow Corporation v Taylor (1922) is inconsistent with the act as doesn't specify to which degree is an occupier obliged to make the premises safe to unaccompanied children, whereas in the case of Phipps v Rochester Corporation (1955) which happened before the Occupiers Liability Act 1957 as before this the courts refused to impose on occupiers the duties that a parent has neglected to fulfil. However, the facts of Leos case clearly state that during the time of the accident he was queuing on the steps of the funhouse with his parents, so no parental duties were neglected as he was supervised at the time of the accident. 

With the introduction of the OLA 1957, it incorporates the need to disclose the inability of children to determine the potential dangers as past case law supports that children don’t have the experience or maturity to foresee these risks Hastie v Edinburgh Magistrates (1907) and Stevenson v Glasgow Corporation (1908).

In this case, the liability falls on Carlton Parks section 2(2) of the Occupiers Liability Act 1957 imposes liability on the controllers of the premises as they have a common duty of care to see that all visitors will be reasonably safe, in using the premises for purposes which invited. A higher duty of care would be owed here due to the likelihood and potential seriousness of harm as this is a commercial venture that is designed for families the premises is most likely to be occupied by large numbers of children. 

It is a reasonable expectation that the wooden fence is fit for purpose and that an eight-year-old leaning on it would not be enough weight or force for the fence to give way. As the post-investigation revealed that the fence had become rotten over time due to water dripping from the roof of a nearby attraction there has been a lack of maintenance allowing this to go unnoticed. A preventative could have been to increase maintenance which would have hopefully noticed the rotten fence and repaired or replaced it before anyone was injured and in addition put up warning signs notifying visitors of the 3-meter drop below the fence and a subsequent warning sign highlighting the risk of falling which would hopefully deter any visitors of leaning on the fence for fear they could fall. It is also important to point out what is more likely to be a bigger expense for Carlton parks would it have been increasing maintenance and repairing the fence or losing a liability case. 

It is important to note that Leo as the visitor must be safe and as he simply leaned on a wooden fence there is no evidence that Leo was using the premises in an unusual or unpermitted manner. As the fence was unfit for purpose due to the rotten wood Carlton Parks LTD appear to have breached their duty owed to Leo. 

In the case of Millie, the legislation in which her case would be determined would be the Occupiers Liability Act 1984, this act is in place to govern injuries to all non-visitors this is inclusive of trespassers which would require CPL to offer her protection. Millie was established as a non-visitor as she states she was unwilling to pay the entrance fee and climbed the surrounding fence to gain access. 
A non-visitor formally referred to as a trespasser has no statutory definition determined in previous case law has been generally accepted.

In the case of Robert Addie & Sons (Collieries) Ltd v Dumbreck (1929), it was held that a trespasser or non-visitor is 'someone who goes on the land without an invitation of any sort and whose presence is either unknown to the proprietor or if known is practically objected to' (Finch and Fafinski, 2021).

To determine whether Carlton Parks Ltd owed a duty of care to Millie section 1(3) of the Occupiers Liability Act 1984 would need to be considered this section outlines 3 conditions that must be satisfied for duty to arise. The occupier must be aware or have reasonable grounds to believe the danger exists, the occupier knows or has reasonable ground to believe that a trespasser is in the vicinity of the danger, the risk is on against in which, in all the circumstances may be reasonably expected to offer some protection. The first two points are subjective however the last point is objective based on the reasonable occupier. 

The criteria to determine duty of care states that the occupier must be aware of the danger or have reasonable grounds to believe it exists it is uncertain whether the CPL where aware of a trespasser however as the park had a high perimeter fence this could be argued as sufficient precautionary measures to protect the park from non-visitors. An approach taken by the courts in determining liability towards trespassers can be seen in the case Young v Kent County council (2005).

It was noted that once Millie had climbed over the high fence, she jumped onto the nearby attraction the waltzers as described this is a ride that has cars that spin at a high speed around a track. Unlike Leo Millie is 20 years of age and therefore not considered a child so deemed capable of determining the potential risks associated with her actions Tomlinson v Congleton Borough Council (2004).

Section 1(6) of the Occupiers Liability Act 1984 states that ‘no duty is owed to any person in respect of risks willingly accepted by that person’. As Millie has decided to climb the high fence and jump onto the waltzers this could be deemed the potential risk of an incident has been accepted by Millie in her actions. 

In the case of Ratcliff v McConnell and Harper Adams College (1997) a student who had been out drinking decided to go for a swim in the college pool despite the pool being locked with a notice prohibiting use outside of opening times. Similarly, to Millie, the claimant, in this case, decided to climb over the locked gate into the open-air swimming pool. The claimant then proceeded to dive into the pool without realising 
The area of the pool he was going to dive into was too shallow. The claimant suffered a broken neck causing permanent paralysis. It was held that the claimant was not entitled to compensation due to the steps the defendant had taken to reduce trespass by students. 

It was determined that the pool itself was not dangerous but the activity of diving into it which was unsafe as this was an obvious danger there was no duty to warn. As the pool had a 7-foot-high fence, a locked gate and a sign prohibiting the use of the pool outside of opening times it was deemed this was a reasonable level of protection. 

In reflecting on this case there are some similarities to Millie’s position as Carlton Parks is also surrounded by a high perimeter fence and the potential risk of a non-visitor jumping onto the Waltzers while in process could arguably not be reasonably foreseeable to Carlton Parks and an obvious danger to Millie, therefore, no duty to warn. 

Due to Millie’s actions, she sustained a fractured skull and broken sunglasses. The fractured skull could be argued as a reasonable consequence of her actions as the lights and electrics that fell could have been as a direct result of Millie jumping onto the ride while it was in motion and by referring to s1(6) of the Occupiers Liability Act this would determine that Carlton Parks did not owe Millie any duty of care.
Considering Millie’s sunglasses under section 1(8) of the Occupiers Liability Act 1984 it states that no duty is owed to a non – visitor for property damage. 

It would be fair to conclude that Carlton Parks had no liability towards Millie as the injuries she sustained were a result of her careless actions. Carlton Parks could have been aware that a non-visitor entering the premises could be reasonably foreseeable and have tried to avoid this by having a high perimeter fence, they could also be aware that there is a potential for rides to have parts break or fall off however in this instance it isn’t made clear whether Millie’s actions could have been the cause of the parts becoming loose and falling therefore unable to determine the true state of the premises at the time of the accident. 

In the case of Ward v Tesco (1976), it raises the question of whether the accident would have occurred had it not been for negligence. Were Carlton Parks negligent in maintaining the ride?  And had the ride been maintained to an acceptable standard would the light and electrics have fallen causing the fire. 

Moreover, due to Carlton Parks having had several tragic incidents occur recently, the events of Leos case and Millie's combined with the information of the recent tragic events could make it difficult for Carlton parks to argue no duty of care. It is also important to note that as she was committing a criminal offence at the time of the accident awarding a claim could face some criticism as it has the potential to promote ‘Compensation culture’ this was reviewed by Cardiff University which has seen a significant rise in compensation claim in recent years (Lewis, 2014). 

These facts have the potential to overturn Millie’s original position as it could be argued that without her actions the incident had the potential to happen regardless of her intervention due to poor maintenance.

Moving on to Nia and Owen as they are both paying customers to the park, they would be considered visitors to the premises therefore would be considered under the Occupiers Liability Act 1957.

In Nia’s case, as she managed to escape from the ride without any physical injuries but has suffered from post-traumatic stress due to the incident, she would be considered a reasonably foreseeable victim as defined in the case Page v Smith (1996). 

In this case, the House of Lords held that as it was reasonably foreseeable that the incident could have resulted in physical injury that it was sufficient for the claimant directly involved to recover in psychiatric injury even if the claimant didn’t suffer any physical injuries. As a result of this case, they identified two types of victims a primary victim and a secondary victim. 

Nia would be considered a primary victim in this case as stipulated in Page v Smith (1996) she was directly involved in the events as she was on the ride at the time of the incident putting her in the zone of danger which despite managing to escape with no physical injury, she has suffered post-traumatic stress which is a recognised psychiatric injury known as post-traumatic stress disorder as a result. 

Under section 1 (3)(a) of the Occupiers Liability Act 1957, Carlton Parks would have liability as they owe a duty to any person occupying any fixed or moveable structure including a vessel, vehicle or aircraft. So, despite the Waltzers being a fixed structure the parts are moveable and contribute to the incident occurring.

As Owen’s injuries are a result of him witnessing the incident unfold with the knowledge that his sister Nia was on the ride at the time of the incident this would make Owen a secondary victim. Owen would also be owed a duty of care by CPL under section 1(3)(a) of the Occupiers Liability Act (1957). 

Some criteria must be met to satisfy a claimant as a secondary victim. This criterion was laid down in the case of Alcock v Chief Constable of South Yorkshire (1992)

Firstly, there must be a close relationship of love and affection with a primary victim such as spouses, family members and so on.

As Nia is Owens’s sister the relationship to the primary victim would suffice however, siblings may not automatically fit the close relationship criteria so Owen would need to prove the closeness of the relationship. 

Secondly, any passers-by may be able to claim if the incident witnessed was ‘particularly horrific’.

A secondary victim is not directly involved but suffers psychiatric injury as a result of witnessing it. 

As many customers perished in the blaze like the Alcock V Chief Constable of South Yorkshire (1992) case where primary and secondary victims had witnessed horrific events that resulted in many fatalities it is reasonably foreseeable in reviewing past case law that victims who witnessed the incident at Carlton Parks suffer similar psychiatric injuries. As Owen had witnessed the incident unfold from the cable cars combined with the knowledge that his sister Nia was on the ride this would satisfy both criteria. Also allowing him a claim would be the fact that he must now take medication for depression following the incident which is a medically recognised psychiatric condition. 

However, there is a question of proximity as Owen was not at the ride when it happened but saw it unfold from a distance this was considered in the case of Mcloughlin v O’Brian (1983).

In this case, Lord Bridge determined that ‘common law doesn’t give damages for emotional distress that any normal person could experience from a loved being injured or killed. Anxiety and depression are normal human emotions however despite this an anxiety neurosis or reactive depression could be recognisable psychiatric illnesses, with or without psychosomatic symptoms. The first hurdle for a plaintiff claiming damages of the kind in question must surmount is to establish that he is suffering, not just grief, distress or any other normal emotion, but a recognised psychiatric illness’ (Steele, 2017). 

The analysis of this case states that to satisfy the requirement of proximity, the claimant doesn’t need to be present at the time of the incident. As Owen saw the incident happen in real-time and not after the fact regardless of it being from a distance considering the facts that Owen believed to be true at the time of the event this should make any claim, he makes a successful one. 

To summarise Leo would have a case against Carlton Parks for negligence, Millie does not due to her actions however may be able to raise a prima facie presumption of negligence to do this she would need to try and prove the defendant's negligence. 

Nia would have a case as a primary victim and Owen would have a case as a secondary victim. 
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