

Cerys Hickman		1801705

A. Critically analyse how a freezing order may protect the interest of claimants and defendants 
A freezing injunction is an equitable remedy that prohibits a party from disposing of or dealing with assets. Generally, such injunctions are sought to preserve a defendant’s assets until a judgement can be obtained from a criminal or civil litigation proceeding, Davies, (2015). The several types of assets that can be frozen include, bank accounts, shares, land, investments, motor vehicles so on. A freezing injunction application will often be made without notice, meaning that the party may not be aware of the application being made against them or even present at court. Without notice prevents the respondent from dealing with the assets before a freezing junction is granted, Davies, (2015). This type of injunction acts against the party its subject too, the defendant like mentioned but there is also the possibility the injunction will be made against a third party that is holding assets on behalf of the potential defendant, like the bank or a trustee. 
To obtain a freezing order, there are several criteria’s that must be met by the applicants and tests that are applied by the courts to see if a case is worthy of an order. Firstly, under section 37 of the Senior Courts Act (1981), an application will be refused if the courts believe the order will cause unnecessary hardship to the defendant, requiring the order to be ‘just and convenient’, Davies, (2015). Additionally, the overall conduct of the applicant will be considered, they should act reasonably, conscionable and without undue delay, Davies, (2015). The applicant must also have a substantive cause for action against the respondent, this being a legal or equitable right. The courts must be satisfied that they have a strong arguable case, as well as, them having jurisdiction over the assets. Lastly, the case of Third Chandris Shipping v Unimarnie (1979) set out extra guidelines for granting an injunction; the plaintiff should make full and frank disclosure of all matter to their knowledge, while also giving particulars about their claim, for instance the grounds of which they are making an application. The applicant must prove the existence of the assets along with proof that there is a high possibility of the defendant disposing them, Davies, (2015). 
In the case of Metropolitan Housing Trust v Taylor (2015) an applicant sought to establish a risk of dissipation through the respondent’s allegedly dishonest conduct. Although it is sometimes possible to prove a risk of dissipation this way, the court held the mere assertion of dishonestly wasn’t enough, Brook, (2021). The judge stated that: 
“Where alleged dishonesty is relied on… in support of a risk of dissipation, it is important to consider weather a good arguable case of dishonesty is established in relation to the conduct relied on. If not, that conduct is not relevant to the argument that there is risk of dissipation”, Davies, (2015).
For an applicant to convince the court that there is a real risk of dissipation, the applicants need to present solid evidence that the defendant will do so, Salton- Brook, (2021). Some factors that may be used to show a risk of dissipation are as follows: the ease of which the assets could be disposed of, the financial standing of the respondent, whether the defendant has a business, how well established and reputable is it? Would it make enforcement more difficult? Where is the business based? There is always a higher risk of dissipation from those domiciled or incorporated abroad, Brook, (2021).  As mentioned previously, the defendant’s behaviour is considered, the applicant must bring more than just an allegation of dishonesty, they can consider other factors like, how have they responded to the claims? How long did it take? Is there any previous evidence of dishonestly especially regarding assets? Davies, (2015). All these things will help solidify the idea that the defendant may dissipate said assets. 
On some occasions the applicant cannot provide all the necessary information as they are unaware of the extent, nature of, or whereabouts of the respondent’s assets, Brumby, (2015). In these circumstances additional orders can be granted that would acquire the needed information from the respondent, some include: an order for the disclose of documents about the assets, an order that the respondent be cross-examined about them, there is also a passport order that requires them to provide a passport and any other travel document, prohibiting them from leaving that jurisdiction. They respondent may also be required to appoint a receiver to deal with their assets or given an order that entails signing a document that authorises bank details and lastly a search order, Brumby, (2015).
As mentioned previously a criterion for an application to meet is that the assets are within the court’s jurisdiction. However, there is always the possibility that the assets that wish to be frozen are outside of it, that’s when a worldwide freezing order (WFO) comes into use, Gare, (2019).  This injunction extents to assets that are located anywhere in the word. A WFO was used in the recent case of GML International v Hardfield (2020). The High Court granted an application for a WFO, after the debtor’s dishonesty during the trail created a significant risk that they would dispose of any assets, Butler, (2020). There are some additional evidential difficulties in obtaining and enforcing a WFO, consequently the Court of Appeal has created new guidelines for the courts on how they should exercise their discretion of permitting a WFO. The case of Dadourian Group v Simms (2006) set out how these guidelines are likely to apply in practice, Hermit Smith Freehills, (2006). A few examples include a grant of permission to enforce a WFO should be just and convenient, this ensures the effectiveness of it. It should also not be oppressive to the parties involved in the English proceedings or any third parties involved. Secondly, the evidence in support of the application should contain all the information necessary to allow the judge to reach an informed decision. Finally, the interest of the application should be balanced against the interest of the other parties in the proceedings, Hermit Smith Freehills, (2006). 
There are several factors that the applicant needs to consider and be aware of when applying for a freezing order. Firstly, obtaining a freezing injunction can be an expensive process, so the applicant should be made clear of the costs. The level of the costs will be affected by the urgency of the application, the number of witnesses involved and whether the matter is with or without notice, Noren, (2009). They also have the obligation to give full and frank disclosure of relevant information to the court. Its not for the applicant to decide what information the court needs, so again they should disclose all facts and information, this is due to most applications being made without notice.  If the applicant fails to comply with the duty of full and frank disclosure, there is a risk that the respondent may successfully apply to have the order discharged and be awarded costs on an indemnity basis, Noren, (2009).
There are numerous opportunities for an application of a freezing injunction to be created. The most common is one made prior to court proceedings, as an application will help prevent the other party from disposing those assets before a judgement is obtained. One can also be obtained during the proceedings or after a judgement is made. In any case, it’s important that the applicant acts swiftly because the court will take into consideration any undue delays, Sheeley, (2015) A common misconception is that an injunction is only for the claimant, but in fact a defendant can seek a freezing order too. If the application is being sought by a defendant, he cannot make the application until after he made an acknowledgement of service of defence, Sheeley, (2015). After filing an acknowledgment of service, the defendant may apply for an interim remedy, unde3 the Civil Procedure Rules section 25, this is seen in the American Cyanamid Co v Ethicon Ltd 1975 case, Sheeley, (2015). 
The duration of a freezing order often depends on whether the application was made with or without notice. Most of these injunctions like mentioned previously are made without notice, hence the order will only be granted until the return date of a full notice hearing. This way the respondent has time to challenge the order. However, if the notice isn’t discharged at the full hearing the order will continue until judgement, Noren, (2009). Meaning generally a freezing order will be granted for a period of 7 to 14 days, after this has expired the court will convene again and may choose to extent the order, Noren, (2009).
B. Discuss when the courts may make an order for specific performance 
Equity has developed remedies that can be used when damages are not satisfactory enough, damages might be inadequate where the justice of the case demands more or the reward of damages for a particular case are too difficult to quantify, Saleem, (2015). In the case of Wilson v Northampton and Banbury Junction Railway co (1874), confirms that: 
“The purpose of equity was to do more perfect and complete justice than would be the case if the parties were left to their common law remedies”, Saleem, (2015). 
Specific performance is one of the equitable remedies developed, it is a court order that during a legal proceeding requires a litigant to do something, a force of action that is used to complete a previous established transaction, in hopes to meet the needs of justice, Saleem, (2015). 
As mentioned previously, a specific performance remedy is usually granted when damages are an inadequate remedy. This is often the case when the matter of the contract is something unique or in short supply. This is evident in the case of Penn v Lord Baltimore (1750), where the uniqueness of the land meant that an order of damages was an insufficient remedy, Bryson, W., (1987). 
Equitable remedies supplement common law remedies, rather than compete with them. Specific performance remedy has several identifiable features. Firstly, the remedy is always discretionary, meaning the court has a choice whether to award the remedy or not, the courts discretion is exercised in line with established rules and principle. They also act ‘in personam’, they are personal and exercised against a specific individual, Bryson, W., (1987).
There are several factors that the court will consider before granted a specific performance remedy. Firstly, they will look at the structure of the contract to see if the respondents’ obligations have been clearly defined, Bray, (2017). The court will also consider the maxim ‘Equity will not act in vain”, meaning they must consider if the respondent can go through with the order against them, otherwise it would be pointless, Bryson, W., (1987). This is seen in the case of Flight v Bolland (1828), where the respondent included an infant. Likewise, the courts will not order the remedy if the performance would require constant supervision by the court over a long time Bray, (2017). Court will consider if the enforcement of a specific performance injunction is fair, would the respondent suffer any hardship, this was seen in the case of Rainbow Estates Ltd v Token hold Ltd (1998), where there was significant unfairness and injustice towards the defendant. 
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