Legal Process Assignment 1

The following is a report assessing diversity in the judiciary, in particular the Supreme Court.  Evaluating the importance of diversity in the decision-making process of judges.  It will look at the current composition of justices and determine if diversity is an issue in need of addressing, including whether there is enough representation of minorities in order to make fair decisions and furthermore, consider why there is an issue if so. 
The Supreme Court is the highest appeal court within the English and Welsh legal system, dealing with both civil and criminal matters (Allbon and Dua 2020, Page 645).  The role of such is to put into practise the will of parliament, although not challenge it (Murkens 2018).  The Supreme Court is also the head of the judiciary, a court system within the UK which is one of the three law making institutes alongside the executive and legislative institutes.  Although parliament is the supreme law maker within the English Legal System, where law is created and reviewed by the House of Commons and House of Lords while obtaining royal ascent, or by councils under provisions by an act of parliament known as byelaws.  The laws created by the judiciary are known as case law, of which can be created in two ways.  The first of which is the common law, this Is where laws have been created through decisions based in cases judges have heard.  The other is through judicial precedent, where past decisions have influenced the current, this is because cases must be decided in the same way where the facts of the case are the same (Keenan and Smith 2008, Page 207).  The judiciary will also commence judicial review, this is a process where the courts can assess the work of executive and public bodies to ensure they have used their powers appropriately in line with the law. 
Everyone under the jurisdiction of the UK is eligible to apply for a review of a decision (Ministry of Justice 2022).  The supreme courts power has been demonstrated where it limited the power of the prime minister to prorogue parliament on the grounds of parliamentary sovereignty (R v the Prime Minister; Cherry and others v Advocate General for Scotland 2019).
The proposed argument suggests that diversity is of little importance, and that the most important factor is that judges make correct and respectable decisions.  Diversity meaning the variety of different backgrounds, ethnicity, sexual orientation and other factors within the judiciary.  Only 4% of judges with roles within the High Court or above are from ethnic minority backgrounds.  Using the bibliographies of senior judges, it can be drawn that many of them come from upper class backgrounds and attended private grammar schools as well as highly credited institutions such as Oxford University (Courts and Tribunals Judiciary, No Date).  There has also been an incident where a black barrister was mistaken for the defendant 3 times at the magistrate’s court within a single morning (Coleman 2020).  As for the Supreme Court, as of October 2020, within the 12 current justices there were only two females and all of which were white (Bowcott 2020).  However, this has now changed consisting of 9 white males and a singular female.  This can cause concern as female and ethnic minorities representation has decreased which can lead to unfair decisions where representation is compromised.  The current selection process of appointments for the Supreme Court involves the judicial appointments commission proposing recommendations for the role of senior judges as set out by (the Constitutional Reform Act 2005).  Previously, this was a role given to the Lord Chancellor, of which is a government minister.  The Commission is independent, although convened by the Lord Chancellor under rules set by parliament, meaning the process is more likely to be fair and unbiased.  As well as this it is a requirement that the Lord Chancellor, First Minister of Scotland and the First Minister of Wales are also consulted as part of the selection process where candidates put forward their personal statements, evidence of previous work and details of independent assessors.  This is part of the criteria, of which is set out by parliament (The Supreme Court, No Date).  Finally, for diversity purposes, a candidate can be chosen over another of similar credibility in order to increase divert within the courts (Crime and Courts Act 2013).  Therefore, providing evidence that diversity is considered in the judiciary. 
It can be argued that diversity is essential for Supreme Court to operate effectively for many reasons.  Firstly, as the 12 current justices of the Supreme Court are of little diversity, many believe that females and those of any ethnicity other that white are not fairly represented, for instance (Cahill-O’callaghan 2015) emphasises that we need Supreme Court justices from a variety of backgrounds to increase the diversity of values.  For example, an appeal case where the defendant is of a working-class background, an upper-class justice may fail to understand the reasoning and motivations of their actions and judge unfairly, such as the case of (P and A, R (on the application of) v Secretary of State for Justice & Ors) Where Ms P a homeless women was convicted of theft for stealing a sandwich.  In comparison, magistrates are members of the local community, although appointed by the Lord Chancellor, are members of the local community and with over half of them being women as of September 2020 (Magistrates Association, No Date) shows more diversity.  As magistrates are local people, they can understand the people before them better which can lead to delivering community justice, despite them operating at a lower court in the UK justice system.  Having a diverse Supreme Court will improve representation of all backgrounds which can furthermore improve decision making processes for cases in which include those of a variety of ethnicities, genders or ages.
In addition to this, some can be led to believe that having a diverse justice in the Supreme Court will aid in clearing out law that may not hold any relevance today and is considered bad law.  only in recent years has equality and equity improved the situation for ethnic minorities and those of lower classes and therefore, in cases of judicial precedent some law may discourage equality.  Judicial precedent involves judges forming decisions based on previous cases, if the previous case was held at a superior court in the hierarchy of courts, the present court is bound by law to follow it.  As the Supreme Court is the head of the judiciary it is the highest ranked court in the UK and is not bound to base decisions from previous cases.  Despite this, justices of the Supreme Court still hold the power to overrule decisions of judicial precedent.  This involves the higher court concluding that the previous decision should no longer be considered good law, thus disregarding it and creating new more relevant law.  The case of (Shivpuri 1986) demonstrates this process, in which the defendant had been accused of attempting to smuggle controlled drugs.  Judicial precedent meant that the case of R v Courtie 1984 was to be applied to the decision making, however, judges overruled the previous case.  Therefore, allowing judges to form new law that may be more reasonable today.
However, the counterargument in that the only importance of the judiciary and Supreme Court is to make sound decisions.  Firstly, to become a judge in the Supreme Court, experience is required.  Applicants must have either held judicial office for at least two years, satisfy the judicial appointments eligibility condition on a 15 year basis or held the position of a qualifying practitioner for a minimum of 15 years (The Supreme Court, No Date).  The argument is that experience and ability to form decisions is of greater importance than diversity as the judiciary and Supreme Courts decisions have extensive impacts on the constitution as well as the lives of ordinary people, and that decisions should be formed on such experience and knowledge.  The Supreme Court was first established with the purpose of separating the UKs senior judges from the Upper House Parliament completely, in order to increase the independence of Law Lords while allowing the transparency between Parliament and the courts to also increase.  The significance of the Supreme Court is indicated by rulings on the rights of gay asylum seekers (The Supreme Court, No Date).  Therefore, it is believed that the main priority of the courts should be to achieve this purpose despite problems with diversity.  Also, given that the requirements include vast quantities of experience, it is likely that due to the lack of opportunities people of minority backgrounds faced in previous years that people of such backgrounds are in the process of gaining experience, of which takes up a large period. 
To conclude, diversity is of importance and should be valued at the Supreme Court.  While strategies are in place to correct the issue, it can be regarded that the underlying issue is that of the requirements needed to become a justice.  Therefore, in time to come there could be a wider range of diversity within the Supreme Court and other areas of the judiciary.  Given that as of 2018, 13.8 percent of the UKs population are from minority ethnic backgrounds, we should expect to see this translated to the justice, as in the same year, 14 percent of local councillors are from minority ethnic backgrounds, of which require less experience (DiversityUK, 2018).  As women make up roughly half of the UK population, it is very important that women justices are introduced within a short period.  Overall, while the belief that the most important factor of the Supreme Court is to make sound decisions is true to some extent, I would argue that improved diversity would aid such decision makings and allow the Supreme Court to operate more effectively.
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