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1.0 
Executive Summary
1.1 In this assignment my aim is to provide a detailed report on the tort of negligence and its specific elements. But before this I must firstly explain Tort Law and why it has an impact on construction and the built environment. I will also be using case law to outline the importance of it in construction and how it can impact a projects progression. I will use the case of Vinci Construction UK Ltd v Beumer Group UK Ltd [2018] to show the effect adjudication upon deciding a dispute.
2.0 Terms of Reference
2.1 The main focus of this report is:
· To describe in detail the tort of negligence
· This report is expected to be due by 01/12/22

3.0 Procedure
This section highlights the research sources used.
3.1 The research consists of different sources ranging from blogs, lawsuits and websites which is all set out on the bibliography and references. 
3.2 Detailed notes from online articles and library books.





4.0 Tort Law
4.1 A tort is a wrongful act that results in damage of another party. The Law of torts is when a civil dispute takes place. This could between many people such as a person. For example, an injury. A property could be as part of a dispute as it could incur damage. Another dispute could be between 2 companies that as a result of the wrongful doing, the companies’ reputation has been affected. In a lawsuit the person(s) making the claim is known as a claimant or plaintiff and the person who commits a tort is known as a tort feasor.
4.2 Tort is known as the law of civil wrongs. In tort, the court applies common law which involves many different categories such as:
· Negligence 
· Nuisance
· Slander
· Libel
· Trespass
4.3 Each tort has its own specific characteristics.  These elements determine the outcome of the lawsuit because one of characteristics must be referred to in the case. This means that there is no common ground like there is in contract law or employment law for instance and it is not governed by one set of rules. This is important as you need to understand the different distinction of each characteristics are and also the court must be able to prove that one of the elements has occurred. Not all tort law cases are taken into court. However, the ones that are relate to adjustment of losses. For example if you have been injured, it is against you. If a property is has been damaged, it is against the property. It has shown to progress right up to the high courts in some cases and if the outcome if proven liable, the duties in tort are imposed automatically. What this mean is that once a party is found liable, the court will immediately decide what the appropriate penalty would be required against the defendant. An important point to outline is that if any stage during the court case if the requirement of the specific characteristic is broken or is not met, the defendant will not be charged, or the claimant is not recompensed for their loss.
5.0 Liability In Tort
5.1 There are different types of liability in tort law which ultimately decides who is penalised for committing a tort.
5.2 Personal liability tends to relate to the person who the claim is about. This can be someone who owns a company and his committed a civil wrongdoing. Therefore, the individual(s) who owns the company is personally liable. This is not to say that the company as a whole cannot be liable as an organisation can be deemed liable for a civil wrong. An example of personal liability would be a surgeon operating on the wrong person or body part due to misread notes. Another example would be a misdiagnosis. The liability then goes to the surgeon as they have not fulfilled their job role as they should have.
5.3 Joint liability is when 2 different people are responsible for the same civil wrong. “Under joint and several liability, any one of the tortfeasors may be held liable for the entire damage award if the other tortfeasors are not parties in the lawsuit (say, because they have disappeared and cannot be found) or are unable to pay the judgment. Under several liability, tortfeasors are presumptively liable in equal shares, unless the court allocates the damages according to some other criterion such as relative fault. The inability to pay or the absence of some of the tortfeasors does not alter the court's allocation of responsibility for damages under several liability.”
(Cambridge University Press, 2016)
5.4 An example of joint liability would be a man was drunk driving and accidentally hit a cyclist off the road. However, upon investigation into the incident, it was found that the brakes were not working on the car and that the car had recently been given the okay from the garage, knowingly that the cars brakes were faulty. Therefore, as a result not only is the drunk driver liable as he was breaking the law driving but also the owner of the garage is liable as they have not fulfilled their job role correctly by spotting the faulty brakes.
6.0 [bookmark: _Hlk120803697]Civil Liability (Contribution) Act 1978 
6.1 McConnell V Lynch Robinson [1957] 
· This case took place in the California Supreme court
· A house had been built and lots of issues were later discovered, the parties in this dispute are the architect and the builder. There was a plethora of contractual issues between the 2 parties which lead to the dispute. The outcome was that the building damages were as result of the building design, therefore the architect was sued for the damages.
· The law commission later undertook a judicial review due to their concerns which they then went on to update a piece of legislation from 1935 to then become the Civil Liability (Contribution) Act 1978. This allows a case to understand the contribution made by other parties to a civil wrong. By updating this legislation, the architect takes most of the hit, but the builders would also be liable for the damages because they have contributed towards the damages as well.


7.0 Negligence

7.1 Negligence is the most common law of torts.  It relates to unreasonable risks or harms to persons and property. As with all torts, There are  specific elements that are involved that determine whether a case will be successful. 3 are involved in negligence which are Duty of Care, Breach of duty and damage must result due to that breach. This means that for for the claimant to succeed in court they would have to prove that the defendant firstly owed the claimant a duty of care, that duty of care was then breached, and finally damages occurred as a result of that breach.

7.2 Duty of Care

7.3 Donoghue v Stevenson [1932]

7.4 This case is about Mrs. Donoghue's friend purchased her a ginger beer from Paisley's Wellmeadow Café on August 26, 1928. She drank about half of the bottle, which was made of dark opaque glass, and poured the rest into a tumbler. The decomposed remains of a snail floated out at this point, allegedly causing her shock and acute gastroenteritis. Since Mrs. Donoghue was not a party to any contracts, she was unable to pursue a claim for breach of warranty. As a result, she filed legal action against Stevenson the manufacturer, and it eventually reached the House of Lords. The law of negligence at the time was limited and could only be used if a commercial relationship had already been formed.
7.5 The decision of this case was decided by the judge Lord Atkin who found in favour of Mrs Donoghue as although there is no contractual relationship between the 2 parties, a duty of care is still required for customers who intent to use their product. Lord Atkin went on amend the neighbour principle and went on to say “The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer’s question, Who is my neighbour? receives a restricted reply. You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour. Who, then, in law is my neighbour? The answer seems to be – persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question”

(LawTeacher, 2013)

7.6 This is a landmark case as it has had a massive impact on tort law and how it is used today.

7.7 There are three requirements that are necessary when it comes to duty of care which are known as the Caparo test. This suggests that there has to be reasonable foreseeability of the relevant loss. This means that whatever civil wrongdoing has occurred, it is clear to see that it is a civil wrongdoing. It also must be a reasonable concern that a duty should exist. Furthermore, there must be a certain proximity relationship between the defendant and the plaintiff.

8.0 Breach of Duty of Care

8.1 After establishing that there is a duty of care between the parties, the breach must be proven by the plaintiff which mean that in fact negligence has occurred.  A breach means that there is a failure to observe There are 2 stages to assess to prove there is a breach.
8.2 Standard of Care is the first consideration with this as the question is asked what would the average person do in similar circumstances?
8.3 The next assessment that would take place is the behaviour measured against the standard. 

9.0 Damage Must Result

9.1 Finally, damage must be caused by the breach of the duty of care. Damage can be in any form such as physical harm to a person, economical or damage to a property. If there is no damage, no action will be taken.

9.2 Any damage that occurs must be within close proximity to the breach of duty of care.

9.3 A chain of events can cause the damage.

9.4 McGhee V National Coal Board [1975]

9.5 This case involves the National Coal Board and an employee (McGhee). McGhee was a worked at the coal board brickworks his normal duties were not in a harmful environment however he was then asked to work with the brick kilns which was in a hot and dusty environment. The defendant the national coal board, was in breach of their duty as they did not provide washing facilities to the claimant or any other employees, so they did not get the opportunity to wash after being in harmful working conditions. Therefore, McGhee had cycled home covered in brick dust and contracted dermatitis as a result of this.  
9.6 In this case the House of Lords held. McGhee did not need to prove that the dust had contributed to dermatitis, and it was due to the defendant’s negligent breach of their duty to provide washing facilities to remove brick dust and not contract any illnesses. 
10.0 Vinci Construction UK Ltd v Beumer Group UK Ltd [2018

10.1 In order to enforce an adjudication ruling and demand payment from the defendant, Vinci Construction UK Ltd, of the money the claimant had paid the adjudicator for his expenses, the claimant, Beumer Group UK Ltd, filed a civil lawsuit. 
10.2 Background: Vinci was used as a main contractor for Gatwick Airport and Vinci approached Beumer for subcontract works on the South Terminal baggage handling system. Beumer appointed Logan Ltd as a sub-sub contractor A dispute arose between the 3 parties and it went to adjudication. The same adjudicator was chosen after Beumer requested adjudication in both cases. The fact that the same adjudicator was selected for both adjudications was unknown to neither party. Beumer also went into dispute with Logan. 
10.3 Beumer pursued contradictory arguments in the adjudication with Vinci. They claimed liquidated damages from Logan on the grounds that the job wasn't completed until April 12, 2016. However, it asserted in the adjudication with Vinci that the work was completed on December 19, 2015.
10.4 The adjudicator found against Vinci as they resisted payment to Beumer which lead to them to commence proceedings.
(Charles Russell Speechlys, 2017)

These cases clearly show the sheer amount of time it takes to resolve. That then ultimately effects the projects progression.
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