The UK has entrenched human rights into domestic law for the last two decades, allowing the conservation of liberty and the protection of fundamental rights (Lee, 2016). Recent parliamentary proposals seek to replace and repeal these protections in place of a successor, the Bill of Rights Bill. Despite proponents insisting that the bill will have a positive impact on the nation, by protecting against the misuse of human rights, and reinforcing national sovereignty, this essay will argue that the bill will harm the most vulnerable in society, by going against the rule of law and limiting the capability of individuals to secure their rights (Harvey, 2007). This will be demonstrated by an explanation of the past and present legal stance to highlight the significance of human rights and an analysis of some proposed implementations including their potential impact,

The European Convention on Human Rights (ECHR) (1950) was developed to provide a list of fundamental protections to individuals against the state following the devastations deriving from the Second World War (Hoffman & Rowe, 2006). These protections are set out in articles and protocols pertaining to the protection against torture, the preservation of freedom of speech, privacy and religion amongst many others (Lee, 2016). In order to provide further protection of these rights, the European Court of Human Rights (ECtHR) was established in 1959  (Thompdon, et al., 2021). The development of the ECtHR allowed citizens of the signatory states to hold the state accountable to the ECHR and allows human rights to develop alongside societal changes (Caroll, 2015). This is shown in the case of Smith and Grady v the United Kingdom (1999), which established that preventing LGBTQ+ individuals from serving in the armed forces was a breach of human rights under article 8 of the ECHR, the right to privacy. This influential decision did not just impact the defendants but led to the removal of a sexual orientation clause in the British Armed Forces Code of Conduct thus highlighting the significance of the ECHR (Nicol, et al., 2018).

 In order to provide a more accessible way to enforce these rights; the Human Rights Act (HRA) was enacted in 1998, replicating the rights specified in the ECHR into UK legislation  (McGoldrick, 2001). This ensured that individuals could take their case to the UK domestic courts if they believed they had suffered a breach of their rights, while still allowing the case to progress to the ECtHR if unsuccessful (Gardbaum, 2011). In R v DPP, ex parte Kebeline (2000) Lord Hope described the HRA as a remarkable and forward-thinking step for the political and legal stance in society and the HRA was generally well received throughout the wider community (McQuigg, 2014). Despite this, the HRA initially received vast criticism throughout the political world. Nick Herbert (2008) slammed the HRA, labelling it a gateway for baseless litigation, he also brought forward the difficulties that HRA brings to law enforcement from the need for scrupulous cohesion. However, Bullock (2012) refutes this, and reinforces that in terms of policing, the introduction of the HRA has actually improved the standards and lessened corruption, giving officers an additional layer of context and thought behind protocol, Additionally, a government backed review on the HRA found that it is impactful overall, with consistent and accurate case results (Ministry of Justice, 2021). This suggests that the current provisions used to protect the fundamental rights of society under the HRA are prospering and do not highlight any requirements for reform.

Currently, The HRA s.2(1) clarifies that courts in the UK must consider judgements from the ECtHR. Despite not being bound to follow these rulings, the judiciary alongside parliament are encouraged to ensure that any provision of law created in the UK is compatible with case decisions and the coinciding rights (Kavanagh, 2009). Some decisions from the ECtHR are deemed so substantial and vital to societal development, that they are enveloped into EU law. (Young, 2008) This means that the rulings become legally binding for EU members under the European Communities Act 1972 (ECA). However, following Brexit and the enactment of the European Union (Withdrawal) Act 2018, the ECA has been repealed, meaning that the UK is no longer held to EU law (Paul, 2019). This monumental change in UK governance has sparked discussion amongst law makers about regaining national sovereignty and further establishing the UK’s political identity as a self-reliant standalone nation (Lambracht, 2014). The replacement of the HRA is viewed as a method to achieve this, despite its proven public support and efficiency, the government has proposed a new Bill of Rights Bill (the Bill).  

The Bill is a proposed replacement for the HRA introduced by Dominic Raab in 2022. Although encompassing the same article rights and freedoms set out in the HRA, the Bill introduces many concerning alterations of their practicality.  The bill aims to establish the Supreme Court as the highest ranking in the UK, in turn strengthening the separation of powers by heightening the power of its judiciary (Masterman, 2010). However, in attempting to strengthen the separation, the government is going against the same blurred separations which allow them to intertwine with parliament to efficiently govern the UK, a counterintuitive ideal which unfortunately encompasses the essence of the Bill (Amos, 2009)l.  It also severs the historically strong linking relationship between the ECtHR and UK courts which has worked well to protect human rights in the UK (Fenwick, 2017).The following analysis will discuss the most controversial justifications of the Bill, while evaluating their impact on human rights. 

The Bills explanatory notes set out that the HRA will prevent the misuse and stretched application of convention rights, by allowing the court the authority to deny litigation in the instance that the litigant cannot prove that they are suffering considerable loss from the alleged breach of rights (Ministry of Justice, 2018). There are some positive considerations in this notion, it arguably replicates the same screening procedures set out in Article 34 of the ECHR which suggests that the Bill causes no further disadvantages (Zander, 2015). It also doesn’t prevent potential litigants from taking their case to the ECtHR if they do not qualify for the UK’s court (Ministry of Justice, 2018). Additionally, it ensures that public funds are only utilised for genuine and untrivial breeches. However, clause 15 of the Bill is far less forgiving than its ECHR counterpart, allowing the judiciary the power to disregard cases based on public interest. Comparably, Article 34 of the ECHR states that no prior permission is needed where there is a lack of ‘respect’ for human rights which needs to be addressed. Academics also highlight that this will leave most of society vulnerable to abuse of their rights (Robottom, 2016). This is because the robust pre-trial procedure could leave many litigants relying upon the ECtHR; taking a case to this court is extremely expensive and completely out of reach for all but societies elite (Murkens, 2021). Ultimately, Lord Bingham’s first principle of the Rule of Law states that the law should be accessible. Withdrawing access to justice for most of society by utilising a stringent criterion and expense is not accessible, thus going against the rule of law (Bingham, 2011). The inclusion of article rights in the Bill is irrelevant without providing society reasonable provisions to enforce them (Liberty, 2022).

Furthermore, the Bill would halt the responsibility of the government to ensure that legislation is compatible with human rights (Ministry of Justice, 2021). This is proposed with the ideal that in creating the legislation, society should accept that parliament have already considered human rights, as well as any social and economic issues that may be specific to the UK. There is an argument that this creates law which cater to the specific needs of UK society, with only the nations needs in mind (Herbert, 2008). It also allows fewer declarations of incompatibility, allowing legislation to be passed more swiftly, suggesting that the government can combat ongoing issues in the UK more efficiently to prevent disarray (Miller, 2022). Academics refute this, and pinpoint that this change is the most universally concerning. Firstly, not having to consider human rights alongside legislation undoubtably equates to the lessening importance and removal of rights in the law (Miller, 2023). This is detrimental to human rights, as again, the presence of rights which are not enforceable and engrained into the law renders them unusable to society and unconsidered by law makers. This change also sparks wider interference, as under s.12(2) of the Bill, public bodies cannot be held accountable for rights if they are incompatible with legislation (Jones, 2016). This means that public bodies such as the police, no longer would consider human rights in their protocol. As prior mentioned, the introduction of the HRA has greatly improved police protocol and has lessened corruption (Bullock, 2012). The case of Commissioner of Police of the Metropolis v DSD and another (2018), allowed the victims of a serial rapist the ability to hold the police accountable for investigatory incompetence. This case alone shows that there must be provisions to hold public authorities accountable and reinforces that without the implementation of human rights in action, through legislation or regulatory codes of conduct, the Bill in effect removes them (Liberty, 2022).


In summary, the research has shown that the provisions for the Bill would undoubtably damage the rule of law and detrimentally impact the human rights of individuals in the UK. It is seen that the HRA is working effectively, providing a much-needed layer of protection against the state. The Bill removes these protections, by isolating their application, giving public bodies the power to ignore them, and withholding most of society from reasonably challenging breaches. Although a case can be seen for strengthening national identity in the wake of Brexit, it can be concluded that the wider impact of the Bill on society would carry far more injustice than increased national identity would provide. 
 








