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AHHI7016 Part Three:
Commentary on the significant features of the 814 Capitulary to the Jews



The ‘Capituary for the Jews’, or ‘Capitula de Judaesis’ in its original Latin, is an early Carolingian edict outlining prohibition against Jewish people engaging in commerce or the practice of money lending, along with decreed punishments for its infraction. Whilst initially presenting as divisive and anti-Semitic, it is proposed that instead, the capitulary illustrates a break with Roman Empire precedent in establishing a nearer parity of rights and responsibilities for Jews under Charlemagne and his successor, Louis the Pious. 


Charlemagne (c.742-814), also known as Karl and Charles ‘the Great’), was the emperor of much of Western Europe from 768.[footnoteRef:2]Following the 5th Century disintegration of the Western Roman Empire, Charlemagne’s pivotal position as the re-unifier of Western Europe, no less than ‘Pater Europe’ (‘Father of Europe’) led to all ‘capitularies’ becoming popularly synonymous with his reign, and to lesser extent, that of his son Louis ‘the Pious’.[footnoteRef:3] This is in spite of the many capitularies decreed both before Charlemagne’s reign and followed Louis’ 840 death, the last recorded being issued in 898. [footnoteRef:4] [2:  Costambeys, Marios, Innes, Matthew and McLean, Simon, The Carolingian World (Cambridge: Cambridge University Press, 2011) p.14. ]  [3:  Becher , Mathias, Charlemagne, (New Haven: Yale University Press, 2003) p.41. ]  [4: Historisches Institut, Universität zu Köln (2017) Capitularia: Edition der fränkischen Herrschererlasse,<https://capitularia.uni-koeln.de/en/capit/> [Accessed 27 April 2020]. ] 


These capitularies, so called for their division into ‘capitula’ (Latin for ‘chapters’), were a series of diverse legislative or administrative palace decrees, disseminated throughout the Frankish Carolingian dynasty named after Charlemagne. [footnoteRef:5] Despite occasional references to a ‘palace archive’, there is little evidence of an authoritative single library ever existing. [footnoteRef:6] Whilst many of the remaining works of classical Latin, including notable sole surviving translations of ancient texts, were copied and preserved by Carolingian scholars, neither the814 ‘Capitulary for the Jews’, nor any other capitulary is now known to still exist in its original form.[footnoteRef:7] [5: Historisches Institut, Universität zu Köln (2017).]  [6: Bachrach, Bernard S. Early Medieval Jewish Policy in Western Europe, University of Minnesota Press, 1977,<www.jstor.org/stable/10.5749/j.ctttv8zj>, [Accessed 29 Apr. 2020].]  [7: Sypek, Jeff, Becoming Charlemagne: Europe, Baghdad and the Empires of A.D. 800, (New York, Harper Collins, 2006) p.84-85.
] 



With the final four years of Charlemagne’s life marked by poor health, he had crowned his only three legitimate male heirs as monarchs of various territories. However, only Louis survived his brothers to be established ‘co-ruler of the entire kingdom and heir to the imperial title’ on 11 September 813, prior to Charlemagne’s death on 24 January 814.[footnoteRef:8] Unlike some extremely elaborate capitularies, the 814 example contains neither reference to its date, name of issuing monarch or formulaic passages in either opening or closing.[footnoteRef:9]Though as noted, most capitularies are popularly ascribed to Charlemagne, the ‘Capitulary for the Jews’ is now conventionally ascribed to his son and heir Louis the Pious, who was to reign between 814 until his death in 840. [footnoteRef:10] [8: Costambeys, Marios, Innes, Matthew and McLean, Simon, The Carolingian World (Cambridge: Cambridge University Press, 2011) p.196.]  [9: Marcus, Jacob Rader and Saperstein, Marc, The Jews in Christian Europe: A Source Book, 315-1791, Hebrew Union College Press, 2015, < www.jstor.org/stable/j.ctt1f89t1n.1>[ Accessed 28 March. 2020].]  [10: Historisches Institut, Universität zu Köln (2017) Capitularia: Edition der fränkischen Herrschererlasse,<https://capitularia.uni-koeln.de/en/capit/> [Accessed 27 April 2020].] 


The Capitulary to the Jews is also proposed as illustrative of the continued uncertainty that capitularies were intended as actual, practical instructions.[footnoteRef:11] Different regional and ethnic groups were demonstrably continuing to observe diverse codes of law (or ‘leges’) within the Carolingian Empire, often largely comprising of former Roman provincial laws.[footnoteRef:12] Debate continues about the extent to which capitularies rather represented instead postures or ambitious ideological stances.[footnoteRef:13] François Louis Ganshof’s 1961 definition of capitularies as ‘decrees of state authority’ (or ‘Staatsgewalt’) has met with subsequent criticism, especially with suggestion that this imposes contemporary state administrative norms upon a devolved and unrecognisable 9th century empire. [footnoteRef:14]Capitularies originated outside the context of proclamation at a royal assembly, with some likely originating on an ad hoc basis in response to cases as they arose. [footnoteRef:15]  It should also be remembered that secondary capitulary texts within collections display considerable variation, not only by inevitable deformation by transmission, but as fully understood by the issuer, their compilation by royal agents and administrators to support their individual policies and needs. [footnoteRef:16] [11:  Marcus, Jacob Rader and Saperstein, Marc, The Jews in Christian Europe: A Source Book, 315-1791, Hebrew Union College Press, 2015, <JSTOR, www.jstor.org/stable/j.ctt1f89t1n.1>[ Accessed 28 March. 2020].]  [12:  Costambeys, Marios, Innes, Matthew and McLean, Simon, The Carolingian World, p.14.]  [13: Becher , Mathias, Charlemagne, (New Haven: Yale University Press, 2003) p.49.]  [14: ]  [15: Thompson, James Westfall. The Commerce of France in the Ninth Century, Journal of Political Economy, vol. 23, no. 9, 1915, pp. 857–887. <www.jstor.org/stable/1819140>, [Accessed 9 Apr. 2020].]  [16: Cohen, Jeremy, Living Letters of the Law: Ideas of the Jew in Medieval Christianity, (Berkeley, University of California Press, 1999) p. 144.] 




The Capitulary to the Jews exemplifies these paradoxes, appearing at odds with the evidence available regarding the actual treatment of Jews under the reigns of Charlemagne and Louis.  [footnoteRef:17] The first capitula and second capitula, for example, prescribe against any Jew taking ‘in pledge for any debt any of the goods of the Church [or] any Christian’, or ‘any Christian or Jew in pledge’ respectively.[footnoteRef:18] In doing so the edict effectively establishes parity of imperial policy toward Christian and Jewish subjects, as a reversal of an edict allowing Jewish exemption formally pronounced by Charlemagne in 794. [footnoteRef:19] This levelling of policy also extends to the penalties subsequently described for each, the seizure of goods and right hand amputation in the first capitula, and within the second that each should ‘make reparation according to his law [whilst losing] both pledge and debt’. [footnoteRef:20] [17: Valentin, Hugo, Anti-Semitism, trans. by Catrer, A.G. (London, Victor Gollanncz, 1936) p.33. ]  [18: Fordham University (2019)Medieval Sourcebook: Charlemagne: Capitulary for the Jews, 814,<https://sourcebooks.fordham.edu/source/814capitul-jews.asp> [Accessed 4 April 2020]]  [19: The North American Review, Usury, and the Usury Laws, Vol. 39, no. 84, 1834, pp. 68–111.<www.jstor.org/stable/25103071>, [Accessed 29 Apr. 2020].]  [20:  Fordham University (2019)Medieval Sourcebook: Charlemagne: Capitulary for the Jews,] 


This new parity application of law continues within the third capitula, banning Jews from having ‘a money-changer’s table in his house, nor shall he presume to sell wine, grain, or other commodities there’. [footnoteRef:21] The penalty, that ‘all his goods shall be taken away from him’, and the instruction that ‘he shall be imprisoned until he is brought into our presence’ might  also  be seen as a restriction on the violence of summary ‘mob justice’ so often  faced by Jews. [footnoteRef:22] Whilst the proscriptions refer to commerce from a domicile, Brahrach uses Lyonnais as an example of Jewish dominance within both the wholesale and retail of meat and wine, noting the role of Jewish wine merchants in supplying the Imperial Court at Aachen. [footnoteRef:23] These privileges served as the model for those employed towards Jews by a number of later emperors, including Henry IV (1050-1106) toward the Jews of Worms, for example.[footnoteRef:24] [21: Ibid]  [22: Ibid. ]  [23: Ibid.]  [24: Cohen, Jeremy, Living Letters of the Law: Ideas of the Jew in Medieval Christianity, (Berkeley, University of California Press, 1999) p146.] 


The final and lengthiest capitula continue this theme of increased parity toward rights and obligations, with its detailed instruction regarding the oath of the Jews mitigating against Christians. These include the plaintiffs standing, entwined in sorrel, whilst holding in their right hand ‘the five books of Moses according to his law [if not in] Hebrew he shall have them in Latin’. [footnoteRef:25] The plaintiff’s oath stipulated within the capitula displays a marked awareness of Jewish religious legal practice. This has led scholars to conclude there was consultation and collaboration with rabbinical advisors, as was previously evidenced in Charlemagne’s previous 794 oath regarding inter-Jewish mitigations. [footnoteRef:26] The office of ‘Magister Judaeorum’ was additionally created by Louis to adjudicate disputes between Jews and gentiles, though whether such appointees were Jewish or Christian, cleric or laity, remains seemingly unknown. [footnoteRef:27] [25:  Fordham University (2019) Medieval Sourcebook: Charlemagne: Capitulary for the Jews, 814.]  [26: Thompson, James Westfall. The Commerce of France in the Ninth Century, Journal of Political Economy, vol. 23, no. 9, 1915, pp. 857–887. <www.jstor.org/stable/1819140>, [Accessed 9 Apr. 2020].]  [27: Wistrich, Robert S., Anti-Semitism – The Longest Hatred, (London, Mandarin Books, 1992)p 21.] 


Whilst persecution, including forced conversions, had occurred within the Frankish Kingdom, notably under King Dagobert (629-39), Wistrich proposes an ‘undeniable improvement in the Jewish status under Charlemagne’, and increasing with Louis the Pious.[footnoteRef:28] The seeming restrictions of the 814 Capitulary stand in contrast with the early Carolingian overturn of Roman legal precedents stigmatising Jewish subjects. The increased legal (if not fiscal) parity within mercantile, military, medical and diplomatic fields is exemplified by both Charlemagne’s personal physician and representative to the Muslim caliphate of Baghdad.[footnoteRef:29]  [28:  Wistrich, Robert S., Anti-Semitism – The Longest Hatred, p.23.]  [29: Bachrach, Bernard S. Early Medieval Jewish Policy in Western Europe, University of Minnesota Press, 1977,<www.jstor.org/stable/10.5749/j.ctttv8zj>, [Accessed 29 Apr. 2020].] 


It must be noted however, that this imperial protection (‘Mainbour’), and subsequent fining of malefactors, financially benefited Emperors themselves. Some commentators conclude the 814 capitulary as the origin of both ‘imperial servitude’ for Jews, along with the later legal principle of ‘Servi camerae regis’. [footnoteRef:30] Reference to early Carolingian policies as progressive and/or even ‘pro-Jewish’ therefore risk the criticism famously levelled at ‘Whig’ historical understandings by Butterfield in 1931  - of them projecting modern conventions ‘backwards’.[footnoteRef:31] Whilst the ‘Capitulary to the Jews’ might reflect Charlemagne and Louis’ religious and, possibly, philosophical impetus its potential benefit to the Imperial Emperor was unlikely neither, to have been overlooked.  [30: Tosh, John, The Pursuit of History, (5th Edition, Harlowe, Pearson, 2010) p.192.  ]  [31: Tosh, John, The Pursuit of History, p.192.  
] 
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