Nature and Classification of Trusts Answer
1. Jenny is the donee of a power under her father’s will, and the objects of the power are Jenny herself, Amber and Felix.  Jenny is not the trustee of any trust.  Advise Jenny on whether she is entitled to act in the following scenarios:-

a. The subject-matter of the power is a fund worth approximately £500,000.  Jenny would like to transfer £300,000 to Amber, £200,000 to Jenny and nothing to Felix.
b. Amber and Felix are the children of the donor of the power.  Jenny has discovered that he had another child, Teresa, but they did not get on well.  Jenny wants to know whether she can make an appointment of £400,000 to Amber, on condition that Amber gives half of that to Teresa.
c. Jenny thinks Amber and Felix are already well-off.  Under their father’s will, if Jenny makes no appointment, the fund will go to Comic Relief upon Jenny’s death.  Is Jenny entitled to leave the money in a bank account and forget about it?

Answer
A power of appointment is a right given by a donor (Jenny’s father) to a donee (Jenny) to “appoint” (give) property to the objects of the power (Jenny, Amber and Felix).  This is a special power because it names the objects of the power.
In (a), Jenny is entitled to transfer the fund to herself and Amber.  Felix cannot complain that she has made no appointment to him.
In (b), Jenny is not permitted to transfer funds to Amber with the aim of them reaching Teresa.  This would be a fraud on the power, because Teresa is not an object of the power.  In Re Dick [1953] the court held that if the intention in making an appointment was to persuade the appointee to benefit a non-object, that would be a fraudulent exercise of the power.
In (c), Jenny is under no fiduciary duty towards Amber and Felix.  She has no duty to consider exercising the power and she can therefore put the money in the bank and leave it.  The only restrictions on what she may do are that she must not exercise the power capriciously or fraudulently.
