What did the Coroner’s and Justice act (2009) make to the defence of Diminished Responsibility? Did these amendments change the law in this area for the better?

Section 52 of the Coroners and Justice Act (CJA) 2009 introduced a new plea that replaced the one in the homicide act (1957), The new diminished responsibility plea (R.D Mackay., 2010). This plea reduces murder with the partial defence of Diminished Responsibility. Introduced in the Homicide act (1957), however, replaced by the CJA (2009),  with the aim to develop the 3 main requirements within the original. This act repealed section 2(1) of the homicide act 1957 as well as substituted new subsections (1) to 1 (B) where a defendant’s mental functioning must be taken into consideration in order to identify if the Defendant has a defence to their actions, Partial Defences to Murder (Quick, O and Wells C., 2012). The intention of the amendment of the 2009 Act is to put the bereaved people at the centre of the Coroner service and promote justice fairly in the best interest of the victim. 

Subsection 1 of section 2 of the Homicide Act 1957 ( a person suffering from Diminished Responsibility) states: “ A person who kills or is a party to the killing of another is not to be convicted of murder if the defendant was suffering from an abnormality of mind or a disruption of their mental functioning which arose from a recognised medical condition.” Partial Defences to Murder (Quick, O and Wells C., 2012). Diminished responsibility is an Act or omission which caused the individual to commit murder under the Queen or King’s peace. The element of Mens Rea must also be present where the individual acquired malice: (coke 2011) aforethought, which would be the pre-meditation (Vickers 2009) in order to commit the crime of murder. This would include the intention to cause serious bodily harm.
In order to not hold the defendant entirely culpable of murder, a specific impairment behind their motivation must be required, reducing their charge of murder to manslaughter, The new diminished responsibility plea (R.D Mackay., 2010). The first requirement for Diminished Responsibility is that the person has a mental functioning abnormality. The jury must decide whether or not the defendant's mental functioning is below normal. In the case of Byrne (1960), the question is whether the defendant's mental functioning was so different from that of a "normal" person that a reasonable person would describe it as abnormal. To not be held liable, the defendant must have a specific impairment behind their motivation. The jury represents the reasonable man in a jury trial. These 12 members of the Jury would debate whether they believed the individual's mind was working and could be determined to be different from that of a normal person, thus abnormal. enduringly guilty of murder.
The abnormality of mental functioning must then be accompanied by the second requirement, which states that the Defendant's acts or omissions are the results of a recognised medical condition, The new diminished responsibility plea (R.D Mackay., 2010). This requirement defines recognised as the recognition of a medical condition by medical professionals such as doctors. Previous medical records would identify the condition as depression, schizophrenia, alcohol dependency disorder, or epilepsy. The condition can physically affect the defendant; for example, epilepsy is a physical response that affects how your brain functions; however, depression is a recognisable mental response because it affects your mental health. The defendant bears the burden of proof, and they must be able to provide evidence of this.
The next requirement is that the recognised mental condition has resulted in significant impairment. The Supreme Court supports this requirement because they believe it is a common sense approach; however, this common sense approach must be decided among the Jury, In the recent Golds case, (R V Golds 2016). However, the Judge "failed to direct the jury on the meaning of statutory words substantially impaired.” This does not have to be completely impairing, but it must be impaired in some way. This impairment must require 1 of 3 abilities in order to bring the defence of this. The case of Lloyd (1967) shows that this must not be total and trivial. 
The defendant's medical condition must have an impact on their ability to comprehend their actions, The new diminished responsibility plea (R.D Mackay., 2010). This means that the person did not understand what they were doing, such as a person suffering from post-traumatic stress disorder (PTSD). The defendant may have had a traumatic flashback, such as childhood abuse, which may have led to the person fighting in defence believing it was their abuser. As a result, the individual would have lost the ability to comprehend their actions or what they are doing. This may have led to to an inability to make a rational decision. A "normal" person, for example, has normal mental functioning and the ability to evaluate their actions, such as exercising reasonable judgement and analysing their actions. The new diminished responsibility plea (R.D Mackay., 2010). The case of Arnold v Britton and others (2015) is an example of a lack of reasonable judgement. 
The amendments to the homicide act of 1957 begin with the defence of diminished responsibility. The law commission recommended that the law be updated. (Law Commission report 2006). These recommendations were then updated in CJA Section 52 in (2009). The terminology was more up-to-date, Murder, manslaughter and infanticide - law commission (2006). House of Commons. The second requirement, however, was defined as an "abnormality of the mind" in the original wording of the 1957 Act. The law commission recommended changing the wording of this to "abnormality of the functioning mind" in the CJA (2009) because it is a professional medical term, more up-to-date, and carries less of a social stigma within society,  Murder, manslaughter and infanticide - law commission (2006). House of Commons. 

 What are the advantages/ disadvantages of these changes? 
The CJA (2009) section reform resulted in the clarification of the reduction of murder to voluntary manslaughter, The new diminished responsibility plea (R.D Mackay., 2010). This amendment is favourable because it reduces the defendant's prison sentence, promoting justice for the defendant and reducing the harmful stigma associated with being labelled a murderer for their inability to understand their actions due to a medical condition that is not their fault. 
On the other hand, while it is important to consider the defendant's understanding of their conduct as well as their ability to form a reasonable judgement, a disadvantage of this defence is that family members and eyewitnesses may regard it as unfair, (Foye 2013). This is because the defendant can have their conviction reduced if they believe the focus is not on the victim, who may well and truly have been completely innocent. This fails to provide justice for the victim's bereaved family members. 
However, if the defendant pleads diminished responsibility, they are clearly stating that they were suffering from an abnormality in mental functioning, at the time the offence occurred, The new diminished responsibility plea (R.D Mackay., 2010). As a result, this contends that because the Defendant stated that their intention was not to kill the individual, they should not be found liable for murder, especially if the Jury believes they meet the criteria for the Diminished responsibility defence. 
Alternatively, in the case of Foye (2013), as seen in section 2 (2)as amended in the Homicide Act (1957), the Defendant was responsible for killing his prison inmate in a brutal act of violence, (Foye 2013). The jury rejected the defence of Diminished Responsibility. Consequently, prior to this, at the age of 20, the Defendant brutally murdered his partner. The Defendant inflicted 46 stab wounds on her and repetitively stepped on her head. Although it was expressed that Defendant had a troubled upbringing disturbing behaviour, it could be argued that the intention to cause grievous bodily harm was there as Defendant did not stop continuously causing GBH until the victim could be considered as destroyed. Therefore section 2(2) of the proves that although a Defendant may have had previous evidence of a serious medical condition or lack of reasonable judgement of their actions, in the charge of murder it is up to the defence (Jury) to prove whether the individual is charged with murder, in this case he was. Therefore this is arguably an instance in the best interest of the victim. 
On the contrary, due to the burden of proof being on the defence in order to prove diminished responsibility, Partial Defences to Murder (Quick, O and Wells C., 2012) , the Jury are responsible for making this judgement. This could be argued as risky due to common factors of Bias, possession of secret information but also the inability to come to a judgement. However, it is argued that Jurors are experienced in this field of knowledge and their ability to use common knowledge as well as experience is equipped and used carefully. 
 
Recommendations for law reform
The government and members of parliament have given reasonable consideration to the law reform debate on the partial defence of diminished responsibility. Adam Afriyie (2011) questioned the Secretary of State for Justice [HC Deb 19 June 2013 c711-2W] Homicide on "what steps he has taken to ensure adequacy in the test of materiality used in partial defences to murder," and whether or not the test is sufficiently robust This implies that the question of whether or not the homicide acts test of successful defences is strong enough to determine whether or not a Defendant has a clear medical condition is still open. Green (2011) responded to this question by stating that the reformed CJA (2009) already accommodates modern psychiatric ideas, that the law commission that recommended the reforms, as well as the Government, collected extensive public consultation on the changes to the law, and that there are no plans to review the law in this area due to the scrutiny of parliament.
As a result, the question of how much research has been done into the possibility of reforming the diminished responsibility plea by making it the subject of the length of the sentence rather than conviction arises. Lord McNally responded to this question by stating that it was asked due to public confusion about murder sentencing and that greater education and explanation are required to inform the public on such public cases relating to murder and defences. This could further demonstrate a growth in understanding of the defendant's recognised mental condition and reduce preconceptions that all murderers are the same. However, they concluded that the time was not right for such sweeping changes to our legal system.

Conclusion:
In summary, the amendment of subsections 1 to 1 (b) of the Homicide Act 1957 has allowed a reduction in stigma within the treatment of  Defendants with serious medical conditions, who have committed a crime of which they did not have the mental capacity to understand. This has made the law fair to some extent by also allowing the Jury to make a reasonable decision. However, there have been instances where failure to understand legal concepts by the Jury has taken place such as the common sense approach where the Judge failed to direct the jury on the meaning of statutory words, although assumed that they would be aware of the meaning. In conclusion, the Defence of Diminished Responsibility should be developed more frequently as the importance of specifying legal terms, focusing on the impact that minor mistakes could have on everyone within the case is important.
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