The development of equity 

Equity is a crucial role in the laws of England and Wales and this assignment aims to outline why. Equity is defined as a set of rules, according to Huw (2015), that the law follows in order to put wrongful decisions right by bringing in fairness and justice. Equity was needed because of the discrepancies that occurred in common law (Worthington, 2002). Only damages were awarded in common law which caused many problems, whereas equity created many remedies including specific performance and injunctions (Edwards and Stockwell, 2015).

Equity developed from the Norman conquest in 1066 (Bigelow, 1880). In the 13th century Beckerman (1992) reports that English law was divided between two courts, the royal courts and the local courts. The local courts were set up based on traditional laws that were created over time (Baker, 2003) and enforced by feudal lords (Summerson, 1979). The royal courts consisted of the common of pleas, the king’s bench and the Exchequer (UK Parliament, 2024a). Baker (2019) reports that the Lord Chancellor would gradually issue subpoenas, and this was seen as the first evolvement of equity. The writ system was introduced which interjected solutions to the issues the public faced but it also came with its drawbacks (Jenks, 1923). If an individual wanted action from the royal courts, they would have to ask the chancellor for a writ according to Tucker (2000). New writs meant that new remedies would have to be created. The king, however, did not want this as it meant there were more ways his people could defy his power. Rosenthal (1967) states that the king would selectively choose his bench to ensure that laws were created and maintained through him. The provision of Oxford (1248) iterates that no new writs could be issued without the permission of the king (Hershey, 1998) and therefore, an uproar of unsolved cases arose. This was not acceptable as the public has no say or rights over their discrepancies and could not do anything about it. 

Loughlin (2021) conveys that Common law in the 14th century was created by the crown. Common law mainly dealt with contracts and if the result of the case was not satisfactory for the claimant, they would have to personally petition the king (Schechter, 1928). The king had control of the outcome of the dispute and eventually this method was sought to be unfair and unbalanced. It created a conflict between law and morality (Arnold, 1976). As time went on, Myers (1937) states that the public could eventually petition the Lord Chancellor and the crown for a remedy. In the 14th century the court was named the Court of Chancery, and this was governed by the Chancellor. The UK Parliament (2024b) portrays that the Chancellor was seen as the highest official senior royal and combined the role of legislative, executive, and judicial powers. The Chancellor had the power in the royal courts to issue a writ (Carne, 1927). Goodnow (1891) defines a writ as a formal document that is a written command to do or refrain from an action. However, only a scarce number of writs existed, and any cases brought forward that did not concern the existing writs, would not be able to be brought before the court (National Archives, 2024). Nicholas (2019) explained that the reason for such a small number of writs is because the king did not want to introduce any more writs as he would slowly lose power over his subjects and would also have to create more remedies to the new writs. The courts had to follow two rules, those were that the defendant could be integrated and the only remedy available was an injunction. Raack (1986) describes this equitable remedy as quintessential. This constituted as the first steps for equity. However, there was still dispute as to what would happen when there was conflict between common law and equity (Kabanoff, 1991). The Earl of Oxford’s case (1615) outlined that when common law and equity had conflict, equity would prevail (Fortier, 1998). 

In the 19th century, the courts separated into two, one for equity and one for common law (Lobban, 2004). Equity continued to grow, but both courts could not do the others job. There was a fear towards equity in the Tudor period as it was becoming as formal as common law (Chesterman, 1997). Formal rules began to develop, this can be seen in the case of Cook v Fountain (1676), despite the concerns it caused the Lord Chancellor agreed with the decision of the courts. This led to the existence of the Judicature Acts of 1873 and 1875. Brown (2023) describes the Judicature Act 1873 as a fusion of common law and equity. The coexistence is shown in the case of Walsh v Lonsdale (1882) as it shows that they co-exist but if there is any conflict then equity will prevail. Maxims of equity are described by Pound (1921) as short sentences to show equitable jurisdiction that should be applied in all cases. For example, in the case of Peacock v Evans (1809-10) the equitable maxim of ‘he who seeks equity must do equity’ shows that if a purchase is not made in equity, then the money must be paid back plus interest. 
Equity appears in many areas of law, including but not limited to contract law, tort law, land law, civil law and commercial law (Yntema, 1966). There were many who did not agree with the introduction of equity into areas of law (Hohfeld, 1913) such as commercial law, and was referred to as a trespasser, including Atkin (1927) in the case of Re Wait (1927). Sealy (1994) states that no title can be made in equity. A debate was formed about what role equity should have in other areas of law. This created a split of fusion and dualism. Fusion is the concept that common law and equity worked together and dualism which views them as separate (Dietrich, 2005). It was shown in the case of Elders pastoral LTD v Bank of New Zealand (1989) that equity and common law are used in the same court and work together to create the law. There are laws that equity cannot interfere with because they are dealt with statute and common law like in Liverpool Marine Credit Co v Hunter (1867-8). It all depends on the context in which legal powers can be exercised. But as we see in Walsh v Lonsdale (1882), equity and common law are separate but can work together.

Equitable remedies were created because in common law only damages were available (Burrows, 2002). In the modern day we now have a lot more, consisting of specific performance, injunction, recission, rectification, account, appointment of a receiver and restitution (Davis, 1984). 

Specific performance is most relevant to contract law as Kronman (1978) states that specific performance is when an order enforces one side of the deal in a contract. This is very important to equity in the modern day as millions of contracts are made in the UK and equity is used to bring fairness to them (HM Government, 2010). Farepak Christmas savings club offered low-income families a way to save money for Christmas but went into insolvency (Neate, 2012). This left many people out of pocket and was not fair. Equity is necessary in situations like this when fairness must be prioritised. For specific performance to be an adequate remedy the common law must be inadequate, it is the decision of the courts, and an order must be made in personam, like in the case of Penn v Lord Baltimore (1750). Specific performance is used when damages are not good enough. An example of this is antiques as they are rare. Money would not cover the damages so specific performance was used in the case of Phillips v Lamdin [1949], as the claimant was promised a rare door with the purchase of a house. If we did not have modern day equity this problem would not have been solved fairly.  Section 50 of the Senior Courts Act 1981 conveys that the court can award damages as well as an injunction or specific performance. The courts can also just award damages too. 

There are two different types of injunctions that can be enforced, and these are mandatory and prohibitory. Mandatory tells a party they must carry out an action and prohibitory prevents a party from an action (R, 1916). There are different times when an injunction can take place. A perpetual injunction is used when following the rights of the parties. An interim injunction is used whilst pending the decision of a trial. And a Quia Timet is used when parties fear an event in the future may require an injunction. The High court can issue an injunction stated in the Senior courts Act 1981 and so can the County court via the County Courts Act 1984. An example of an injunction is stopping pollution, this is seen in Pride of Derby and Derbyshire Angling Association v British Celanese (1953). Damages can also be awarded alongside injunctions because even though damages could be paid, it does not mean it is the fair outcome. In the case of Shelfer v city of London electric lighting co (1895), an electrical company were causing structural damage that needed to be paid for, but the claimants also needed to be subsidised for the nuisance they endured. Regan v Paul Properties LTD (2006) developed that a wrongful act could have the remedy of an injunction if damages could not rectify the situation. For example, damages could be used instead of an injunction if it is small, and an amount could be satisfactory (Murphy, 2007). It is at the leisure of the defendant to prove that damages would be the best solution, which we can see in the case of Lawrence v Fen Tigers LTD and Others (2014). In this case it was found that planning permission could institute to the refusal of an injunction and award damages in lieu instead.

The remedy recission is used to put both parties back to in the same position they were in before the contract (Moore, 1948). For recission to take place there must be a case of misrepresentation, mistake or undue influence, otherwise the contract is valid, and both parties will be held accountable for their parts (Sullivan, 2000). Misrepresentation can be committed with or without intent however, the Misrepresentations Act 1967 only rewards damages or recission to a party where misrepresentation has been committed innocently. The court will do its best to put the party back to the party’s original position but sometimes it is not possible like in the case of O’Sullivan v Management Agency and Music LTD [1985]. Usually, equity will not intervene with a mistake but if the mistake was of the facts and led to legal consequence then recission could happen. This is what occurred in the case of Bell v Levor Bros LTD (1932). Small mistakes, however, do not have grounds for recission. Undue influence includes transactions like mortgages and contracts and can be committed by coercion or pressure on a party to take advantage. On the contrary, legal advice cannot be seen as undue influence as it is only advice, as seen in the case Thompson v Foy (2009). In the case of the Royal Bank of Scotland v Etridge (2002), the courts only consider benefits when there is an exceptional transaction (Elliott, 2018).

Rectification according to Tiley (1994) is an equitable outcome. To do this there must be evidence of an agreement into a contract which is shown in the key case of Frederick r Rodse (London) LTD v Williams H Pim Jmr and co LTD (2953). In this case the terms were written down incorrectly by mistake, so rectification was granted. If one party were to be acting fraudulently then the courts would rectify the problem. On the other hand, proving that a party’s act is not fraudulent can be tricky and claimants may be rejected if they cannot provide evidence. The burden of providing evidence that there is a mistake is on the party who want the contract or document rectified. An example of this is shown in the case of Joscelyne V Nissen (1970) where the claimant provided convincing evidence. In order to know how to judge whether are party has made a genuine error is to apply the objective test of a reasonable man. In the case of Chartbrook LTD v Persimmon Homes LTD (2009) the mistake did not reflect the intention of the contract to the contract was rectified. 


Pearce and Stevens (2002) convey that equities’ biggest contribution to property law has been the trust. A trust, according to Pettit (2006), is when a legal relationship is made by a death and the assets have been given to the trustee to hold until it is shared to the beneficiaries. The main characteristic of a trust is that it only exists to a specific property and that property is held by trustees for the beneficiaries of the trust. These are stated in the Recognition of Trusts Act 1987. A trust only exists when it comes to specific property which can been seen in Westdeutsche Landesbank Gorozenrale v Islington Borough Council (1996) as there must be an identifiable trust property. A trust may not be made for a future property that an individual may think they will be intitled too through a will by someone who is not yet dead, like in Re Ellenborough (1903). Equity protects the individual of having their property pre-emptively being taken from them. If an individual cannot be put back to their original state, then recission is not usually rewarded.

Equity has played an incredibly important role in the laws of England and Wales which is shown by the development of equity from the 13th century to the 21st century. It has brought fairness to the court and the country is no longer solely governed by the crown (Arnold, 1976). Equity takes apart in so many roles, even including the NHS, which is commended for their equity in the achievement of their healthcare (Department of health, 2010). The role of modern remedies are applied in all areas of law (Davis, 1984) and these help individuals rectify mistakes and seek the fairness that some deserve. However, a drawback of equity is that there are a wide range of decisions from judges for each case. There is no certainty if equity will be achieved through the remedies (Bilello, 2004). Scenarios are not always as straight forward as they seem in equity. In the case of Barclays Bank v Quistclose Investments LTD (1970) they had to analyse a primary and secondary trust. It was found that the lender had an equitable right to make sure the borrower followed its primary care duties. Because a secondary trust was made there is not a reason why the law should not consider the intention. It was found the notice of the trust was substantial enough for the courts.
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