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Question 1
The Defence of insanity is a general defence and follows a specific set of rules stemming from the ‘M’Naughten Rules’ (1843). This set of rules comes from the case ‘M’Naughten’ (1843) where the defendant suffered from extreme paranoia and tried to kill a member of the Government but instead killed his secretary. The defendant was found not guilty of murder due to his mental state and was taken to a mental hospital. This led to public uproar with the House of Lords having to answer a series of questions and these answers creating the ‘M’Naughtnen Rules’ (1843) (Martin, 2014). For the defence of insanity to be successful, the defendant must be “labouring under such a defect of reason, from a disease of the mind, as to not know the nature or quality of the act they were doing, or if they did know it, that they did not know what they were doing was wrong”. From this we can see that three elements are needed to be proved. These are, defect of reason, disease of the mind and knowledge of the act being wrong (Laver, 2020). The burden of proof for insanity lies with the defence and if successful the verdict is ‘not guilty by reason of insanity’. This is known as a special verdict (Martin, 2014).

Defect of reason means that the defendant has an impaired ability to use powers of reasoning. If the defendant is able to reason but fails to use those powers, then this would not amount a defect of reason. This is evident in ‘R v Clarke’ (1972) where the defendant attempted to shoplift. She claimed she lacked mens rea as she had no memory of putting the items in her bag due to absent mindedness from diabetes and depression. It was held the defendant had failed to use powers of reasoning but not incapable of reasoning and therefore not suitable for a defence of insanity (The Law Bank, 2013).

The defect of reason must be caused by a disease of the mind. A disease of the mind can be any mental or physical disease that affects the way in which the mind functions (McSherry, 1993). This is evident in the case ‘R v Kemp’ (1956) where the defendant suffered temporary loss of consciousness due to the hardening of arteries which affected the blood supply to his brain. The defendant then committed s.20 grievous bodily harm and was found ‘not guilty by reason of insanity’. The Court of Appeal upheld the verdict as the defendant’s mental function had been affected.

The final factor which needs to be proven is that the defendant did not know the nature and quality of the act committed or that what he/she was doing was wrong (The Law Bank, 2013). The case of ‘Oye’ (2013) demonstrates this as the defendant broke a policewomen’s jaw as he thought they were demonic faces. The term wrong means legally wrong and not morally. This is evident in the ‘Windle’ (1952) where the defendant killed his suicidal wife and whilst at the station said, “I suppose they will hang me for this”. This showed that the defendant knew the consequences of what he did and could not use the defence of insanity.

The law on insanity has come under criticism and could be argued needs reform. One of the first criticisms being that the current law on insanity still remains with rules based on ‘M’Naughten’ (1843). Since then, there have been a high level of improvements on knowledge of mental disorders, and it could be argued that a much more modern and up to date definition of insanity is needed. Since then, parliament have added more options to judges when dealing with a verdict of not guilty by reason of insanity, which prevents epileptics and diabetics being sent to a mental hospital (Martin, 2014).

In today’s defence of insanity, it includes disorders such as diabetes. As prevalent with ‘Hennessy’ (1989) where the defendant was suffering from hyperglycaemia due to the failure of not injecting his insulin in which a vehicle was stolen. It was held that due to his condition being caused by an internal factor he had a defence of insanity. Whereas, in the case of ‘Quick’ (1973) in this case being the defendant was also a diabetic and was suffering from hypoglycaemia due to not eating enough food to counter act the insulin and instead drinking alcohol causing him to commit actual bodily harm. This was not seen as a disease of the mind as it stemmed from an external factor meaning the defendant had acted recklessly and could not rely on a defence of insanity. The decisions made in these cases can be seen as unjust and unfair as both suffer from the same disorder but must rely on different defences (Mukhia, 2012).

There have also been criticisms made when interpreting ‘defect of reason’. For a defence of insanity to be successful the defendant’s powers of reasoning must be damaged, meaning even if mental illness causes a momentary failure to use powers of reasoning or concentration, then it is not suitable for the defence. Defect of reason also excludes people who suffer with mental disorders that are not within the definition, for example people suffering with irresistible impulses or not being able to control one’s emotions. Professor Answorth argues not being able to control your action and impulses “should clearly be recognised as a part of a reformed mental disorder defence” (Law Commission, 2013).

The most recent attempts to reform the law on insanity were made in 2012 in line with the Law Commission publishing a scoping paper with the intention to find out how the defence worked and the possible problems it held. It outlined the current law and suggests possible alternatives to reform the law, which include the introduction of ‘recognised medical condition’, meaning the condition in question must be recognised by professionals. The paper also suggests the role of an expert should be necessary but not conclusive and cover whether the condition can cause a lack of capacity and requires examination of the defendant lacking that capacity at the time of the offence (Oremerod, 2015).

To conclude this essay, it can be argued that the law on insanity is outdated in terms of the definition and needs reform as it is still based on rules made predominantly in 1843. Over time medical knowledge of mental disorders has improved significantly and a more modern definition should be used and embedded.
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Question 2
The first potential criminal act would be Ali’s involvement in the death of Lee. We will analyse Ali’s potential criminal liability for involuntary manslaughter. Involuntary manslaughter can be defined as the defendant unlawfully kills the victim without the intention to kill or cause grievous bodily harm. There are three possible ways in which someone can commit an offence of involuntary manslaughter. These are constructive manslaughter, where the defendant kills whilst committing another crime of mens rea, gross negligence manslaughter, where the defendant owes the victim a duty of care and reckless manslaughter, where the defendant kills recklessly. However, in Ali’s case he commits constructive manslaughter, also known as unlawful and dangerous act manslaughter.

‘A-G’s Reference (No 3 of 1994) [1997]’ where the defendant killed a mother which resulted in a premature birth of a baby, later leading to the baby’s death, established that four elements are needed to be proved in order to be liable for constructive manslaughter. These are, the defendant must commit an unlawful act, that act must be dangerous, the act must cause the death and the defendant must have the mens rea for the unlawful act. 

The unlawful act must be a criminal offence and not a civil offence, as was seen in ‘R v Franklin (1883)’ where it was held a civil wrong could not amount to liability for constructive manslaughter. An omission cannot amount to liability for constructive manslaughter, meaning an act must be committed. ‘R v Lowe (1973)’ demonstrates this as the Court of Appeal quashed a conviction of manslaughter as wilful neglect involving a failure to act which failed to hold a conviction of constructive manslaughter. In Ali’s case he commits an unlawful act of section 47 actual bodily harm when he hits Lee causing him to fall unconscious. 

The unlawful act must be dangerous. This is an objective test as set by Edmund Davies LJ in ‘R v Church (1966)’ where it was said, if the reasonable and sober person would recognise the risk of at least some harm and not serious harm then this is satisfactory for constructive manslaughter. ‘R v Larkin (1943)’ where in this case the defendant threatened another man with a razor. The drunk mistress attempted to intervene but fell and slit her throat on the razor and died. It was held that threatening the other party with a razor was common assault, also being a dangerous act as it was likely to cause harm to someone. In Ali’s case it is clear and obvious to the reasonable person that punching someone would cause some harm.

The unlawful act must cause the death. Ali is the factual cause of Lee’s death as but for Ali’s actions Lee would not have died. Ali is also the legal cause due to there being no intervening factors which could break the chain of causation from when Ali punched Lee till his death. It could be argued if Colin did not retaliate Lee would not have been punched, however, Ali clearly provokes Colin. 

The last element for constructive manslaughter is to prove the defendant had the mens rea for the unlawful act. The mens rea for section 47 actual bodily harm is to be reckless or intend the victim to fear or be subject to unlawful force. It is clear to see Ali has the mens rea of this offence as he intentionally punches Lee.

It is very likely that Ali will be criminally liable for involuntary manslaughter.

Ali may also be criminally liable in the death of Colin. We will analyse Ali’s potential criminal liability for homicide/ murder. Murder is a common-law offence meaning it is not defined by an Act of Parliament. An original definition was given by a 17th century judge by the name of Lord Coke. He defined it as ‘Murder is the unlawful killing of a reasonable person in being and under the King’s Peace with malice aforethought’. The actus reus for murder is the unlawful killing of a human being in the Queen’s peace. The mens rea is malice aforethought which the court interprets as the intention to kill or cause grievous bodily harm. Murder holds a mandatory life sentence, however there are three partial defences within the Homicide Act 1957 changing the offence to voluntary manslaughter. 

The first part of the actus reus that would need to be proved would be that the defendant killed. Murder can be committed via act or omission as seen in ‘R v Gibbins and Proctor (1918) where a child’s father and his wife neglected the child by starving him, ultimately leading to the child’s death. It was held murder can be committed via omission where the defendant has a duty of care to the victim. The defendant will not be guilty of murder if his act or omission did not cause the death as murder is a result crime. As was held in ‘R v Blaue (1975)’ the defendant must take their victim as they find them which includes medical beliefs and physical conditions. Ali clearly commits an act by stabbing Colin with a knife.

The unlawful killing must be of a reasonable creature in being meaning a human being. A person cannot be charged with killing a foetus as the child has to have existence independent of the mother meaning it must have independent circulation and to have taken its first breathe. ‘R v Malcherek and Steel (1981)’ tells us that death is tested on whether the brain stem has died. It is clear to see that Colin is a reasonable creature in being at the time of the unlawful killing.

The unlawful killing must take place under the Queen’s Peace meaning a soldier cannot be guilty of murder if they kill an enemy during war. 

The killing must be unlawful meaning if someone is acting in self defence or preventing a crime and used reasonable force, they cannot be guilty of murder. In Ali’s case he is not preventing a crime or acting in self-defence.

For the mens rea malice aforethought must be present. This means an intention to kill or cause grievous bodily harm is needed. ‘R v Vickers (1957)’ highlights how a person can be guilty of murder even if their intention is not to kill. ‘R v Cunningham (1981)’ confirmed this decision and it was held that the law was firmly established. Malice aforethought is clearly present when Ali stabs Lee as he is either intending to kill or cause grievous bodily harm.

It is very likely Ali will be found criminally liable for homicide.
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