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Should the Law be Used to Enforce the Moral Standards of Society?


William Jenkins | CSPH7037 | 27/11/2017

Should the Law Enforce Morality?
The concept of law is a system of rules and clauses created and enforced by leading authorities to regulate and control/influence the behavior of the public. It ensures that the people within its jurisdiction are respectful to one another, cause no harm, and generally maintains a smooth running and organized civilization (Robertson, 2013).
The existence of laws and rules is closely related to the existence and development of civilization. Ancient Egyptian society from 3000BC followed a civil code based on the ideas of Ma’at – the Egyptian goddess of truth and justice – and encapsulates tradition, equality, impartiality and rhetoric (Bard, 1999). In numerous cases, it seems that religious ideology and morality had considerable influence in the creation of the legal system, which may still be present today with regards to laws against murder, theft etc. and the punishments involved – see the Ten Commandments as an example of an early set of definitive societal rules.
The current debate revolves around the involvement of the government and justice system on a moral level, and whether they ought to uphold morality as a legal requirement and the extent of which they do so. If morality becomes a legal requirement, does it still class as morality? Does enforcing morality restrict the rights of individuals? And what implications are involved? In this essay, I will consider the meanings and significance of morality and law, using philosophers/sociologists such as Rawls, Locke and Mill. 
Currently, my standpoint is that the law should be used to enforce the moral standards of society, as not all individuals and communities share the same ideologies and mindsets, and that morality can differ among people. A governing authority may ensure basic guidelines and rules which can ensure the safety and wellbeing of all members of a society and to maintain a structure which protects people from harm and abuse. However, the laws could easily be twisted and manipulated in ways that may become immoral, or designed to negatively impact the lives of many people. Current examples of this may be seen in the US where individuals use the first amendment (freedom of speech) as justification for spreading hateful comments and protests, as well as additions to the ‘Freedom of Religion’ (14th amendment) segment which may allow religious business persons to deny serving LGBT customers – going as far as supporting hanging up signs on their buildings, much akin to the apartheid of the past century.
As mentioned previously, law is a system of rules and is intended to establish and maintain order over a large population (country, county, village etc.). It is defined by the Merriam-Webster Dictionary as:
“[Law is] a binding custom or practice of a community; a rule or mode of conduct or action that is prescribed or formally recognized as binding by a supreme controlling authority or is made obligatory by a sanction (as an edict, decree, rescript, order, ordinance, statute, resolution, rule, judicial decision, or usage) made, recognized, or enforced by the controlling authority." (Merriam-Webster, 1993)
No singular, general definition for law has been recorded so far, with Glanville Williams stating how the meaning of the word [law] is dependent on the context in which it is used; giving examples of how ‘municipal law’ and ‘early customary law’ both utilized the word in separate ways (Williams, 1945).
Though there may not be a definite definition of law, its authority is almost absolute, and can be applied equally to almost all members of a society with little to no discrimination. Morality, on the other hand, can be far more complex as determining the difference between right and wrong may vary from person to person and can be affected by a variety of factors.
Stanford University deduces that morality may be a body of standards and/or principles which may originate from certain religions, philosophical theories and cultures, or even from an individual’s own personal ideas and beliefs (Stanford University, 2002). Morality, in its most basic state, can simply refer to what we (as individuals or a society) consider to be right (good/positive etc.) or wrong (bad/negative etc.).
To summarize, the law is enforced by an authority and maintains that all people act and behave in a certain way or else face legal punishment which may curtail certain freedoms or even cost one’s life (these may differ throughout various locations).
 Morality seems to be a greyer are of personal/intrinsic rules and behaviors, which may or may not come under scrutiny from other peoples or be influenced by external factors such as faith, education or debate.
This debate focuses on the law’s authority over moral acts and to what extent it should be enforced. However, I would like to briefly state that the law is created by government, ergo, they may be the overall authority.
The philosopher, John Rawls, was an advocate for the ideas of contractarian moral philosophy; the theory that “moral norms derive their normative force from the idea of contract or mutual agreement. ... Social contract” (Stanford University, 2000).
One of Rawls’ most prominent theories is the ‘Original Position’, wherein the parties involved deliberate the rules of conduct that will be universally applied onto the society. During the bargaining stage, all parties are impartial, and each idea/opinion is considered equally, as is guaranteed by the Veil of Ignorance which keeps certain details of those concerned (race, sex, gender, class, career etc.) hidden so that the judges/persecutors can only focus on the crime and issue a punishment that they deem suitable. The intention was that rational beings of ‘good’ morals would decide the laws and corresponding punishments, and this procedure would guarantee appropriate justice and fairness (Rawls, 1972).
Rawls’ drew this theory from personal experience, in which he witnessed the extremities of the class divide in America. To him, the ‘American Dream’ was damaging as it merely told people to ‘work hard’ to increase their position in life and ignores the problems of society. The main principle of the Veil of Ignorance seems to follow an empathetic path (imagine if you were not you – but living someone else’s life) as those living in comfort may think less of those without (e.g. Caucasians may have been unaware of the damage apartheid was causing). What society would we feel comfortable living within? The principle states that every human in society must have good education, good healthcare, good accommodation, and fair justice so that they could have a good, safe life regardless of their backgrounds. This appears to be a rather moral way of thinking, as it entails that everyone should be guaranteed a healthy and happy life, and that we should be considerate and understanding of each other; though there may be counter-arguments which may suggest this is far too utopian and unrealistic.
A criticism I find with the Veil of Ignorance, in terms of justice, is that it may omit relevant information and context which may prove problematic for those involved. Here is a hypothetical example to illustrate how the Veil may be a problem:
(With the Veil of Ignorance) ‘A young woman has murdered a man: she shall face life imprisonment – possibly the death sentence – for the act of murder.’
(Without the Veil of Ignorance – full context/transparency) ‘A young woman killed her captor – a middle-aged man – after years of being held in his basement where he abused her. Killing him was the only means for her to escape. Considering the circumstances, the woman shall face lenient charges and have her sentence significantly reduced as she acted in self-defense.
Essentially, crucial points can be disregarded under the Veil of Ignorance. This may result in people receiving justice in a way that is unjustifiable wherein an individual may be punished for acting in self-defense. In which case justice would technically favor the individual who society may regard as being the most immoral and deserving of punishment.
In Anarchy, State, and Utopia (Nozick, 1974), Nozick writes an almost direct response to critique Rawls’ Theory of Justice using a Libertarian approach to challenge Rawls and promote a ‘minimal state’ which seeks only to protect individuals against force and violence, theft, fraud etc. as to provide the ruling authority with any additional responsibilities may result in the loss of, and violations to, the rights of the public (Nozick, 1974).
Nozick’s views on the law being used to protect people from harm may take some influence from John Stuart Mill’s ‘Harm’ principle, which stated that one should only interfere with the freedom of others to prevent harm being inflicted upon them and other individuals. Mill’s view was that "The only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others." (Mill, 1909) 
Similarly, Andrew Ashworth suggests that we all have a moral responsibility due to our individual autonomy (Ashworth, 2009). A lack of responsibility and laws can be essential for autonomy and free will. One could argue that punishment within itself is immoral, as it entails wavering certain rights of the individual such as their freedom. Though we may see this as a necessary sacrifice for the sake of the safety of others. In this context, we could see that the law is in place to protect ‘good’, ‘well-behaved’ people from those who misbehave and intend to do harm. But how would society be if there was minimal legal intrusion? To what extent could we trust the moral judgements and deeds of other people? 
There are times wherein the morality of the law does not coincide or represent the morality of certain members of the public. Fox hunting, for example, has differing moral significance in the British public; it may be pragmatic to farmers, who trap and hunt foxes to protect their livestock – however, members of the public may argue that it is natural for foxes to hunt and they should not be killed for it as it is cruel. There are also the upper-class individuals who may justify fox hunting on the basis that the fox – being an animal – has no intrinsic value, but is simply hunted for entertainment. My personal standpoint states that fox hunting is wrong as I disagree with killing animals for sport. However, in the interests of the farmers, I must admit that I agree with setting up traps to protect the livestock. It may be wrong to kill a fox, but it is right to protect the other animals, largely since it is essential to the farmers’ livelihood.
The Poll Tax riots of 1989/1990 is another example of differing moral ideals. (mostly) Conservative voters believed the previous domestic rates were unfair as it raised revenue for local councils and was levied on houses and property instead of the people (Moore, 2005) – essentially paying taxes based upon the estimated rental value of their property (Collins, 2011). The poll tax was to be implemented as a ‘flat-rate per capita community charge’ which saw individual adults all taxed as decided by the local authority. It was greatly unpopular among the middle and lower classes, which saw large families in small homes paying out an extortionate amount in taxes whilst students and the unemployed may only pay around 20% taxes. The tax was accused of favoring the wealthy by reducing their taxes and moving the expenses onto the poor (Wilde, 2017), and what soon followed were large riots across the UK.
From this example, we could see that what Margaret Thatcher believed to be right was implemented by government rule, but was overturned by a backlash from the public, who perceived it as corrupt and cruel since they would suffer from the policy. In this instance, the government’s idea of morality was wrong, but it was still enforced.
A very recent example regarding government officials and morals is the case of US politician, Roy Moore. He is currently campaigning for a seat on the senate despite allegations which accuse him of sexual harassment and abuse of teenagers. This has drawn up a significant moral debate between the alt-right, evangelists and various members of the US public. The evangelists utilize the bible to defend his actions, referring to the age gap between Mary (approx. 14) and Joseph (approx. 30) as a moral defense. Moore himself is a devout evangelist who seeks to bring the word of God to Washington. In this case, we see that the moral rules established by the holy text is being used over the moral laws of society and the law. Moore’s intention to bring religion into politics is also problematic as not all in America are religious, and thus a religious-based government can be highly detrimental (Helmore, 2017). Does religion have a place in politics? I believe that there should be a separation of church and state as government overall should be secular and unbiased to prevent religious-based discrimination.
Following the Harm principle, it is safe to assume that the law should have precedence over endangering deeds such as murder, theft, rights violations etc. to protect people in the most basic manner from those who seek to do harm (physically, mentally and financially).
Having a system of rules and punishments in place to defend moral values and one’s well-being would be a suitable means to deter people from inflicting harm or misery upon others. It could be a needed sacrifice of certain freedoms and rights to protect people – whose lives are more valued. 
Unfortunately, bestowing this power to the government has the potential to be dystopian. If the government can declare and enforce morality, then it can penalize any individual who does not follow their ideals.
Laws can change people’s moral stances on certain topics such as abortion, prostitution and drug use. Drug use and prostitution are currently illegal, which may influence people to see them as ‘evil’ or ‘wrong’ deeds – especially individuals who may use the law as a moral guide (like a Christian with the Bible). However, not all care for the perceived moral and legal implications of these deeds and seek to perform them either way. This leads to circumstances which can often be fatal or damaging since there is no regulation or safe-guards in place (unchecked prostitution can spread disease and risks the welfare of sex workers; street drugs may be contaminated – also unchecked usage could risk overdosing). If these individuals – seeking sexual/solvent recreation – are caught, they may be arrested – thus contributing to the crowding of prisons which uses up resources and money. If the government legalizes these actions, then they would be easier to regulate and maintain, which in turn secures the well-being of those involved. But, this may also encourage more people to take part as the illegality and associated pressures will no longer exist or diminish as these pastimes may become normalized.
Another problem associated with the legalization of drug use and prostitution could be the questionable agenda behind the laws. The government may simply be taking advantage of these vices to tax and profit from them as they do with alcohol and tobacco. The legalization, therefore, may serve as a greedy and corrupt means to take advantage of the users.
As per R.M. Hare’s work in Moral Thinking (1981), we must deduce that morality and justice can be distinguished from one another, as morality is a natural law based upon personal decision and law is compulsory. In this case, morality entails how you ‘ought to do something’, but can decide whether to do so (at the risk of judgement from others), whereas the law dictates that one ‘must’ act in a certain way regardless of personal views (Hare, 1981). Though we must also accept that the two disciplines coexist, and one influences the other with law setting a basic guideline on good behavior and ethics and morality providing greater detail and structure.
Upon researching this topic and the debates, my stance has changed. Morality is far too grey and diverse for the law to truly enforce it in a way that is wholly agreeable, and that the government itself can be untrustworthy with this responsibility.
Therefore, inspired by Mill’s Harm principle, I believe that the government ought to focus on preserving the well-being of the people and protect them from physical and mental harm, to punish those who go against the principle, and to always consider the context and full evidence involved in a crime to fully understand the cause and circumstance to ensure that justice is served accordingly and sensibly. The government should not enforce morality, as it is a personal choice and doing so will essentially erase the depth and meaning behind moral deeds; though it should promote kindness and concern for the well-being of others.
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