	
	
	



Tort Law- Rework

Introduction
One of the core ideas in law is the notion of duty of care. that governs the relationship between parties and establishes whether one party owes a responsibility to another. However, it is often argued that there is no single, universally applicable test for determining duty of care in all cases. While various legal frameworks and precedents attempt to provide guidelines, the application of this test can vary significantly depending on the specific circumstances, context, and jurisdiction. The lack of a standardized approach has led to debates within legal scholarship and practice regarding the consistency and fairness of duty of care determinations. Exploring the complexities surrounding the test for duty of care, examining the factors that influence its application and the implications of its variability in different legal situations.

Main Body
The legal duty of care lays the groundwork for future negligence claims by requiring people to act with a reasonable degree of care to prevent foreseeable injury to others (Nolan, 2013) A successful negligence claim must establish a duty of care, the purpose of this is to show that the defendant owed the claimant a duty of care, failed to fulfill that duty, and the claimant suffered harm as a result of the failure. (Legislation.gov.uk, 2025)  In addition foreseeability as in whether the harm was reasonably foreseeable, the proximity would be how close the parties were to one another, and policy considerations are some of the factors that are taken into when determining whether a duty of care exist. No proximity in the key case of the key case of ‘Hill v Chief Constable of West Yorkshire’ (1989). In 1932 Lord Atkins introduced the neighbour principle to prevent certain circumstances occurring, the Neighbour Principle in the key case of ’Donoghue v Stevenson’ (1932). This principle was for someone who is impacted by an act so directly and intimately that the person performing the act should logically consider them to be impacted while performing it, harm was foreseeable ‘Home Office v Dorset Yacht Co Ltd’ (1970). The application courts laid on this test was foreseeability, proximity, fair, just and reasonableness, (bailii.org, 1932) ,for example in negligence, In a case where someone spills a hot drink on the ground in a cafe, the court will apply the neighbour principle to determine if the cafe owner owes a duty of care to other customers, who could foreseeably be harmed by the spill or another one would be environmental hazards, another example would be If a factory releases harmful chemicals into the air, the court may apply the test to determine whether the nearby residents are owed a duty of care in relation to the potential harm caused by the pollutants. Research shows the advantage of a single test provides a clear framework for determining whether a duty of care exists by focusing on whether the harm was foreseeable and whether the claimant was a "neighbour" (someone closely affected by the defendants actions). (Nolan,d 2020) The advantage of single test also indicates the inflexibility: a rigid application of one test might not always be suitable for every case. (Jabar, 2021). There may be unique circumstances or different forms of harm that a single test doesn't adequately capture, leading to unjust or disproportionate outcomes. The disadvantage of having a single test used is the flexibility for the courts  because it can assess the specific facts and nuances of each case more carefully, rather than being restricted by a standardized test. (Jabr, 2021) This helps achieve more equitable outcomes where the facts of a case demand a unique application of the law. The advantage of a not having a single test used is the Inconsistency: without a single test there can be a lack of consistency in decisions across similar cases. Different judges or courts might apply varying criteria, leading to uncertainty and unpredictability in tort outcomes. ( bailii.org, 1932). The disadvantage of not having a single test is the difficulty in establishing foreseeability: A central aspect of the neighbour principle is the foreseeability of harm without a single test, it may become harder to determine what constitutes foreseeable harm in a given case, leading to differing opinions on what harms were or were not foreseeable. ( Tofaris, 2018)The supporting argument for the principle was it protects vulnerable people, the principle ensures that people who are directly affected by another's actions, including vulnerable individuals, are protected by the law. (Bing, 2020) This makes society safer for everyone and ensures that people can rely on the legal system to address harm or injury. However the argument against the test was it can lead to the over-expansion of liability, holding people responsible for harm in situations where it might be unreasonable to do so. This could place an undue burden on individuals and organizations, leading to an increase in litigation and possibly deterring beneficial activities or innovation out of fear of legal consequences. Limiting the scope of liability in the keycase ‘Hedley Byrne & Co Ltd v Heller & Partners Ltd’ (1964), This principle was supported in the case of ‘Ann v Merton London Borough Council (1979) following on from the case of Donoghue v Stevenson (1932) to determine duty of care owed by local authorities (McGill Law Journal, n.d.) The judiciaries decision was the principle should be extended in the context of public authorities, responsibilities toward individuals who might be harmed by their failure to act reasonably, especially the scope of duty in the context of manufacturers responsibilities to consumers. This has helped further clarify how the duty of care principle from could be applied in different contexts particularly in cases involving public authorities. (Oxbridge Notes, 2020)
[bookmark: _Int_bOQGTl3e]Following on from this In 1990 Lord bridge introduced the Caparo test the same year also known as the three-stage test (Godden-Rasul and Murray, 2024). This emerged as the primary approach for establishing a duty of care, focusing on foreseeability, proximity of relationship, and whether it's fair, just, and reasonable to impose liability. (McGill Law Journal, n.d.) Establishment of the Caparo test ‘Caparo Industries plc v Dickman’ (1990). The court laid the application for foreseeability of harm; the harm must be foreseeable to a reasonable person, the defendant must have been able to foresee that their actions could cause harm to the claimant (Satyan, 2015). There must be a relationship of proximity between the claimant and the defendant this can mean physical proximity or a more abstract form of proximity such as a close relationship or connection between the parties, proximity was found ‘Walker v Northumberland County Council’ (1995). The Fair, just, and reasonable to impose a duty even if harm is foreseeable and proximity exists, it must be fair, just, and reasonable to impose a duty of care. (Oxbridge Notes, 2020) For example, in a case where a financial advisor gives negligent advice, the court will consider whether it was foreseeable that the claimant would suffer financial harm, whether the claimant was in sufficient proximity to the advisor, and whether it would be fair to impose a duty of care in the circumstances.Here we look at the advantage and disadvantages of the test, the advantage of a single test used is flexibility, unlike the other parts of the test, which are more objective (foreseeability and proximity), the "fair, just, and reasonable" element allows the court to exercise discretion based on the context of the case. (Bing, 2020) This ensures the law is adaptive to new situations and can take into account policy considerations and broader implications for society. (Nolan,d, 2013). The disadvantage of the single test is over-simplification; the Caparo test is often seen as too rigid or simplistic when applied to complex cases It tries to reduce a multifaceted issue of liability to three questions, which can sometimes overlook nuanced details of individual cases. (Bing, 2020). The advantage of not using a single test is the flexibility: different situations may require different considerations. The three elements allow the court to adapt to the specifics of a case, taking into account the wider context rather than just focusing on one factor case-by-case assessment,this avoids the potential rigidity of using a single test, recognizing that no two cases are identical. (www.willmalcomson.com, n.d.) This ensures that the courts can assess all the relevant factors in a fair and individualized manner. The disadvantage of not using a single test is the test allows for a more nuanced, flexible, and context-sensitive approach to determining whether a duty of care exists. This ensures that each case is assessed on its own merits, reducing the risk of unjust or oversimplified decisions. (Meera, 2023). The Caparo Test for protection of claimants, the test strikes a balance between ensuring that victims of harm have a clear route to claim damages while preventing an overload of claims that could harm the legal system or lead to unjust outcomes. (Nolan,d, 2013). On the other the argument against the test was it can be too restrictive and may prevent claims from succeeding, particularly in situations where harm was clearly foreseeable (Hartshorne, Smith and Everton, 2000)



Conclusion
[bookmark: _Int_Ppqxv7Cd]The duty of care is a fundamental principle in law and ethics, requiring individuals and organizations to act with reasonable caution and consideration to avoid causing harm to others. It serves as the foundation for establishing liability in cases where negligence occurs, emphasizing responsibility in both professional and personal contexts. Understanding and adhering to the duty of care helps ensure safety, protect rights, and maintain trust within society. Ultimately, it reinforces the importance of being mindful of the potential consequences of one's actions and decisions. In addition the duty of care is necessary to address the evolving needs of society. Clarity in its application, greater inclusivity for vulnerable individuals, and the expansion of its scope in areas such as public bodies, environmental law, and emerging technologies are crucial. These reforms would ensure that the duty of care principle remains fit for purpose in a rapidly changing legal and social environment.
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