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[bookmark: _Toc235391145]Executive Summary

The Supreme Court decision in Paul v Royal Wolverhampton NHS Trust [2024][footnoteRef:1] is critically examined in this report. While the judgment enhances legal certainty, it significantly restricts the scope of secondary victim claims in clinical negligence contexts. [1:  Paul v Royal Wolverhampton NHS Trust [2024] UKSC 1] 

In practical terms, claimant practitioners must now assess at the outset whether the facts disclose a qualifying accident, rather than relying on the severity of the psychiatric harm or the suddenness of the medical crisis.
By reaffirming the requirement for a qualifying “accident” and reinforcing the restrictive control mechanisms established in Alcock[footnoteRef:2], the decision narrows the availability of recovery for claimants suffering psychiatric harm following medical crises. Although this approach benefits defendants by limiting liability exposure, it creates substantial barriers for claimants and may exclude individuals with genuine psychiatric injury. [2:  Alcock v Chief Constable of South Yorkshire Police [1992] 1 AC 310 (HL)
] 

Overall, the decision reflects a clear policy preference for limiting liability over ensuring fairness. In response, this report recommends more rigorous case screening, more commercially informed client advice, and a structured approach to identifying whether a potential claim involves a qualifying accident.






[bookmark: _Toc235391146][bookmark: OLE_LINK1]Introduction
Clinical negligence claims arise when a healthcare organisation, whether public or private, causes harm to a patient through substandard medical care. Most claims are brought by patients directly affected by negligent treatment. However, claims involving psychiatric injury to secondary victims remain among the most complex and controversial areas of negligence law.
Secondary victims are individuals who suffer a recognised psychiatric illness after witnessing or perceiving a traumatic event involving another person, subject to strict judicial control. Historically, such claims have been governed by the framework established in Alcock v Chief Constable of South Yorkshire Police [1992], which requires proximity, close ties of affection, direct perception of the event, and psychiatric injury caused by a sudden shocking event.
In practice, however, the law rarely permits recovery for psychiatric harm arising from injury to another person, creating significant difficulty for family members seeking to bring claims. The decision in Paul v Royal Wolverhampton NHS Trust [2024] represents a significant and restrictive development, reaffirming the requirement for a qualifying “accident” and thereby narrowing the scope of secondary victim recovery. This is particularly important in delayed diagnosis cases, where the alleged negligence may occur long before the traumatic event witnessed by the claimant.
While the judgment provides greater clarity and limits defendants’ liability, it reinforces a constrained legal framework that produces outcomes which are difficult to justify. This report examines the legal framework before Paul, critically analyses the decision, evaluates its practical impact on practitioners, and proposes recommendations for the PICN department.


[bookmark: _Toc235391147]
1. The Law on Secondary Victim Claims Prior to Paul
[bookmark: _Toc235391148]1.1 The Development of Secondary Victim Liability
The law governing secondary victim claims prior to Paul v Royal Wolverhampton NHS Trust [2024] developed through a series of judicial decisions that sought to balance the recognition of psychiatric harm with concerns about limiting liability.
In McLoughlin v O’Brian [1983][footnoteRef:3], the House of Lords adopted a relatively flexible approach, permitting recovery for a claimant who witnessed the immediate aftermath of a traumatic event. This reflected an early willingness to extend liability beyond those physically present at the scene. [3:  McLoughlin v O’Brian [1983] 1 AC 410 (HL)] 

This restrictive approach is significant because secondary victim claims have never been governed by ordinary foreseeability alone. However, this position was subsequently restricted in White v Chief Constable of South Yorkshire [1999][footnoteRef:4], where the House of Lords emphasised the need to limit claims, refused to extend liability to rescuers, and reinforced a cautious, policy-driven stance on psychiatric injury claims. [4:  White v Chief Constable of South Yorkshire Police [1999] 2 AC 455 (HL)] 

[bookmark: _Toc235391149]The evolution of the case law demonstrates a continuing judicial attempt to reconcile recognition of psychiatric injury as genuine harm with wider policy concerns regarding indeterminate liability and the appropriate limits of negligence.

 1.2 The Alcock Control Mechanisms
The modern framework for secondary victim recovery was established in Alcock v Chief Constable of South Yorkshire Police [1992], where the House of Lords introduced a series of “control mechanisms” to limit liability. These mechanisms require claimants to demonstrate:
1. a close tie of love and affection with the primary victim;
2. proximity to the event or its immediate aftermath;
3. direct perception of the event through their own unaided senses; and
4. that the psychiatric injury was caused by a sudden, shocking event.
These mechanisms reflect judicial concern about the risk of indeterminate liability, but they have been criticised for creating arbitrary distinctions between claimants who may suffer similar psychiatric harm. As a result, the control mechanisms operate not only as evidential requirements, but as policy limits on the category of claimants who may recover.
[bookmark: _Toc235391150]1.3 Application in Clinical Negligence Contexts
The application of these principles in clinical negligence cases has proved particularly challenging. In North Glamorgan NHS Trust v Walters [2002][footnoteRef:5], the Court of Appeal adopted a more flexible approach, treating a sequence of events over time as a single shocking event, thereby allowing recovery. [5:  North Glamorgan NHS Trust v Walters [2002] EWCA Civ 1792] 

However, in Taylor v A Novo (UK) Ltd [2013][footnoteRef:6], the Court of Appeal adopted a more restrictive interpretation, holding that the relevant event must be the accident itself rather than its subsequent consequences. [6:  Taylor v A Novo (UK) Ltd [2013] EWCA Civ 194] 

These cases demonstrate the inconsistent and often restrictive application of the control mechanisms, creating uncertainty for both claimants and practitioners before the decision in Paul. Practitioners faced difficulty when advising clients because similar factual scenarios could lead to different legal outcomes depending on how the “event” was characterised.
In clinical negligence, this uncertainty was particularly acute because negligent treatment often involves omissions or delayed diagnosis rather than a single visible accident. This uncertainty set the stage for the Supreme Court’s intervention in Paul.
[bookmark: _Toc235391151]2. Critical Analysis of Paul v Wolverhampton NHS Trust [2024]
[bookmark: _Toc235391152]2.1 Facts and Procedural Background
The case concerned whether relatives could recover damages for psychiatric injury after witnessing the death of a loved one caused by prior clinical negligence. The deceased had attended hospital with cardiac symptoms in 2012, but it was alleged that the defendant Trust failed to diagnose his coronary artery disease by failing to perform appropriate investigations.
In 2014, he suffered a sudden cardiac arrest and collapsed while out shopping, in the presence of his daughters, who subsequently developed recognised psychiatric illnesses. The claimants brought proceedings as secondary victims.
The claims were struck out at first instance. The Court of Appeal allowed the appeal to proceed, holding that the relevant event could be the death itself. However, the Supreme Court ultimately dismissed the claims. The central issue was therefore whether the later collapse and death could constitute the relevant event for secondary victim liability, despite the alleged negligence occurring earlier.
[bookmark: _Toc235391153]2.2 Supreme Court Reasoning
The Supreme Court dismissed the claims, holding that the daughters failed to satisfy the requirements for secondary victim recovery. The Court emphasised that, in cases of clinical negligence, the relevant event must constitute a qualifying accident rather than the manifestation of an underlying medical condition.
The majority distinguished accidents from medical crises, concluding that Mr Paul’s death, although sudden and traumatic, resulted from the progression of an illness rather than an external event. As such, it did not meet the requirement of a qualifying accident for secondary victim claims. The practical effect is that witnessing the later consequences of an earlier negligent omission will not normally be enough, even where the later event is sudden, shocking and directly perceived.
The Court reaffirmed the restrictive nature of the control mechanisms established in Alcock v Chief Constable of South Yorkshire Police and emphasised the need to limit liability to prevent indeterminate claims[footnoteRef:7]. Foreseeability of psychiatric injury, a close relationship and direct perception are therefore insufficient unless the claimant can also identify a legally qualifying event. [7:  Law Commission, Liability for Psychiatric Illness (Law Com No 249, 1998) para 6.18; Nicholas Mullany and Peter Handford, Tort Liability for Psychiatric Damage (2nd edn, OUP 2006) 436.] 

This reasoning effectively excludes many clinical negligence secondary victim claims, even when secondary victims experience psychiatric harm as sudden and traumatic. Academic commentary illustrates the tension within the decision. While Cane argues that the distinction between accidents and medical crises lacks principled coherence, Green suggests that the greater concern is the continued exclusion of claimants who suffer genuine psychiatric injury despite satisfying ordinary negligence principles. Considered together, these criticisms indicate that Paul prioritises policy certainty over doctrinal consistency. The decision therefore, reflects a deliberate judicial preference for policy control over the principled expansion of liability for psychiatric harm.
[bookmark: _Toc235391154]2.3 Critical Evaluation
The Supreme Court’s distinction between accidents and medical crises lacks principled coherence, as both may be experienced as sudden and traumatic by secondary victims[footnoteRef:8]. In privileging formal categorisation over the reality of psychiatric harm, the decision introduces a distinction which is difficult to justify on principled grounds. [8:  Peter Cane, ‘Psychiatric Injury After Paul’ (2024) Medical Law Review 214.] 

This reflects the longstanding exceptionalism of psychiatric harm within negligence law, where courts have historically imposed additional control mechanisms not required for comparable forms of physical injury. The decision therefore reinforces the law’s restrictive trajectory and maintains a framework that may exclude claimants with genuine psychiatric injury[footnoteRef:9]. [9:  Sarah Green, ‘Secondary Victims After Paul: A Step Backwards?’ (2024) Journal of Personal Injury Law 45.] 

Lord Burrows, in his dissenting judgment, argued that the relevant event should be the death itself rather than the earlier negligence, emphasising that foreseeability of psychiatric harm and proximity to the event were sufficient to justify recovery. His reasoning arguably reflects orthodox negligence principles more closely than the majority approach by focusing on foreseeability and relational proximity rather than introducing an additional requirement which may bear little relationship to the psychiatric harm suffered. From this perspective, the dissent offers a more conceptually coherent framework for determining liability. This approach reflects a more coherent and principled application of negligence law, aligning liability with the reality of the harm suffered.
By contrast, the majority approach prioritises policy limitation over corrective justice, despite the foreseeability of psychiatric injury and the proximity of the claimants to the traumatic event. The decision also casts doubt on earlier authority, such as Peter Cane, ‘Psychiatric Injury After Paul’ (2024) Medical Law Review. 
However, the majority’s approach is not without justification. Clinical negligence often involves omissions, delayed diagnosis or failures to treat, where the alleged breach may occur months or years before the patient’s deterioration or death. If witnessing the later medical crisis were sufficient, liability could extend to a wider and less predictable class of relatives. The accident requirement, therefore, provides a clearer boundary for practitioners and defendants.
The decision also casts doubt on earlier authority, particularly North Glamorgan NHS Trust v Walters [2002], where the Court of Appeal treated a sequence of events over a prolonged period as constituting a single shocking event. The restrictive approach adopted in Paul indicates a departure from this more flexible understanding of psychiatric injury in clinical negligence.
However, the majority's approach is not without justification. Clinical negligence frequently involves omissions, delayed diagnoses, and failures to treat, with the alleged breach occurring months or years before the patient deteriorates. If witnessing the latter medical crisis were sufficient to establish liability, defendants could face claims from a substantially wider and less predictable class of relatives. The accident requirement, therefore, provides a clearer and more administratively workable boundary for practitioners and defendants alike. The real question is not whether limits should exist, but whether the accident requirement is the most principled mechanism through which those limits should be imposed[footnoteRef:10]. [10:  Nicholas J McBride and Roderick Bagshaw, Tort Law (6th edn, Pearson 2020) 297.] 

[bookmark: _Toc235391155]
3. Practical Impact on Claimant and Defendant Practitioners
[bookmark: _Toc235391156]3.1 Impact on Claimant Practitioners
The decision in Paul v Royal Wolverhampton NHS Trust [2024] has had a significant impact on claimant practitioners, particularly in personal injury and clinical negligence departments. The narrowing of secondary victim claims means that claimant solicitors must now adopt a far more cautious approach when assessing the viability of potential claims.
In practice, claimant solicitors must adopt a structured approach at the initial case assessment stage. Fee earners should identify at the outset whether a qualifying “accident” can be established and, where absent, should be prepared to decline claims at an early stage, particularly in cases funded by conditional fee agreements where prospects of success are unlikely to meet the required threshold. This is likely to influence firms' wider commercial decision-making. Increased rejection of borderline claims may reduce unrecoverable costs and improve case profitability, but it also narrows access to justice for families whose psychiatric injuries would previously have warranted further investigation. This advice should distinguish clearly between genuine psychiatric harm and legal recoverability, as the former will no longer be sufficient without a qualifying accident.
This shift is likely to lead to more rigorous triage processes, including the use of structured screening questions based on the Alcock control mechanisms. As a result, many cases that may previously have been arguable will now be filtered out before litigation is commenced.
This is likely to have wider commercial implications for claimant firms, particularly those operating on conditional fee arrangements, as reduced claim viability may lead to lower case intake, increased financial risk, and a more selective approach to litigation.
[bookmark: _Toc235391157]3.2 Impact on Defendant Practitioners
From a defendant’s perspective, the decision significantly strengthens the position when resisting secondary victim claims. NHS Trusts and their legal representatives can now challenge such claims at an early stage with greater confidence, particularly where the alleged psychiatric injury arises from a medical crisis rather than a qualifying accident. Defendant practitioners should therefore scrutinise pleadings carefully to identify whether the claimant has pleaded an accident, or merely the later consequences of earlier clinical negligence.
This is likely to result in more strike-out applications and summary judgment arguments, thereby reducing the need for lengthy and costly litigation. The decision therefore offers a degree of protection against indeterminate liability and aligns with broader policy concerns about the expansion of psychiatric injury claims.
However, while the decision benefits defendants by limiting liability exposure, it may also raise concerns about fairness where the harm is genuine and foreseeable.
The Supreme Court’s reasoning reflects a clear policy intention to limit the expansion of liability for psychiatric harm. By insisting on a qualifying “accident”, the Court sought to draw a clear boundary between actionable claims and those arising from the natural progression of illness, thereby reducing uncertainty and preventing an unmanageable extension of liability.
[bookmark: _Toc235391158]3.3 Broader Implications for Clinical Negligence Litigation
More broadly, the decision has significant implications for the development of clinical negligence litigation. The reaffirmation of restrictive control mechanisms, together with the emphasis on a qualifying “accident”, suggests that the courts have reached the limits of judicial expansion in this area[footnoteRef:11]. [11:  Robert Stevens, Torts and Rights (OUP 2007) 88.] 

Law reform bodies have previously criticised the legal framework governing secondary victim claims for its complexity and rigidity, and the ruling in Paul may strengthen the case for legislative intervention. In particular, the current law has been criticised for producing arbitrary outcomes and for failing to reflect the realities of psychiatric harm in modern clinical contexts[footnoteRef:12]. [12:  Law Commission, Liability for Psychiatric Illness (Law Com No 249, 1998) para 6.18.] 

Practitioner commentary indicates that the decision is likely to reshape litigation strategy, with both claimant and defendant practitioners adapting their approaches to reflect the narrower scope of recovery. As a result, the case may mark a turning point in the treatment of secondary victim claims, reinforcing a policy-driven approach that prioritises certainty over flexibility. This means that, in practice, meaningful development of the law is now more likely to require legislative intervention than further incremental judicial expansion. The decision, therefore, raises broader constitutional questions concerning the respective roles of the judiciary and Parliament. By signalling the limits of incremental common-law development, the Supreme Court has effectively indicated that any meaningful expansion of secondary victim recovery now falls within the legislative rather than the judicial domain.
Accordingly, Paul provides welcome certainty for practitioners but does so by reinforcing a restrictive framework which remains difficult to justify in principle. Unless Parliament intervenes, the decision is likely to represent not merely clarification of secondary victim liability but a conscious narrowing of recovery within clinical negligence. The case, therefore, marks both a doctrinal turning point and a catalyst for renewed debate regarding the future development of psychiatric injury law[footnoteRef:13].  [13:  Donal Nolan, ‘Psychiatric Harm and the Search for Principle’ (2021) 84 Modern Law Review 987.] 

[bookmark: _Toc235391159]4. Recommendations for the PICN Department
[bookmark: _Toc235391160]4.1 Case Screening and Risk Assessment
In light of Paul, the PICN department should implement a structured, systematic screening process at the initial client intake stage. Fee earners should be required to assess, at the outset, whether the claim involves a qualifying “accident” and whether the claimant satisfies the Alcock control mechanisms.
Where these criteria are not met, the claim should not proceed beyond the preliminary assessment stage. This process should be supported by a standardised checklist used during initial consultations, ensuring consistency across the department and reducing the risk of unmeritorious claims progressing to litigation.
Such an approach would enable the department to allocate resources more effectively, prioritising claims with a realistic prospect of success and minimising exposure to unmeritorious litigation.
	Screening issue
	Practical relevance after Paul

	Is there a qualifying accident?
	A medical crisis caused by earlier negligence is unlikely to be sufficient.

	Was the event directly perceived?
	The claimant must usually witness the event or its immediate aftermath through unaided senses.

	Is there a close tie of love and affection?
	This remains a central Alcock requirement.

	Is there a recognised psychiatric illness?
	Distress or grief alone will not be sufficient.

	Is the claim commercially viable?
	Weak prospects may make CFA funding inappropriate.



[bookmark: _Toc235391161]4.2 Client Advice and Litigation Strategy
Solicitors must now provide clear, commercially informed and legally robust advice at an early stage on the limited scope of recovery for secondary victim claims following Paul. This includes advising clients when claims are unlikely to succeed and, where appropriate, declining to proceed to avoid unnecessary costs. Early advice should address three specific questions: whether there was a qualifying accident, whether the Alcock control mechanisms are satisfied, and whether the claim is commercially viable under the proposed funding arrangement.
In practice, this requires managing client expectations more carefully. Practitioners should clearly explain the legal constraints imposed by the decision and the reduced likelihood of success, thereby avoiding unnecessary litigation and associated costs.
From a strategic perspective, claimant practitioners should adopt a more selective approach to pursuing secondary victim claims, focusing on cases where the facts closely align with the established legal criteria. This may include placing greater emphasis on establishing proximity, the nature of the event, and the psychiatric injury suffered. For defendant practitioners, the litigation strategy should include early scrutiny of the pleaded facts and consideration of strike-out or summary judgment where the claim is based only on witnessing a medical crisis.
Additionally, firms should consider providing targeted training for practitioners on the implications of Paul, ensuring that fee earners are equipped to identify viable claims at an early stage and to advise clients accordingly considering the post-Paul legal framework.
[bookmark: _Toc235391162]Conclusion
The decision in Paul v Royal Wolverhampton NHS Trust [2024] marks a significant and restrictive development in the law governing secondary victim claims. While it provides greater clarity and predictability, it does so by narrowing the scope of recovery and reinforcing a rigid framework that may exclude claimants who have suffered genuine psychiatric harm.
From a claimant perspective, the decision creates substantial barriers to recovery, particularly in clinical negligence cases where traumatic medical events may be indistinguishable from accidents in their psychological impact. In contrast, defendant practitioners benefit from a clearer and more predictable framework, reducing exposure to liability and facilitating earlier resolution of claims.
On balance, the decision is difficult to justify on fairness grounds. While it succeeds in limiting indeterminate liability, it does so at the expense of substantive fairness and doctrinal coherence. Accordingly, Paul highlights the limitations of the current framework and strengthens the argument for legislative reform.
For the PICN department, the immediate priority is practical. Fee earners should screen potential secondary victim claims against Paul at the outset, provide clear written advice on prospects, and adopt a cautious approach to funding and litigation strategy. Without legislative intervention, the law risks continuing to prioritise doctrinal control over principled coherence and substantive justice. In practical terms, Paul should now be treated as the starting point for assessing any secondary victim claim arising from clinical negligence.
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[bookmark: _Toc235391166]Reflective Statement
I approached this task with some initial uncertainty, having previously worked primarily in essay-based formats rather than professional reports. Through completing this work, I have developed a clearer understanding of how to present legal analysis in a structured, concise and practice-focused way.
I began by analysing Paul v Royal Wolverhampton NHS Trust in detail to ensure a strong understanding of both the facts and the Supreme Court’s reasoning. This allowed me to move beyond description and engage in critical evaluation, particularly when considering the practical implications for claimant and defendant practitioners.
A key challenge was determining my position on the judgment. Although I recognised the importance of legal certainty and limiting indeterminate liability, I ultimately concluded that the decision is overly restrictive and produces outcomes that may be difficult to justify from a claimant perspective. This required balancing doctrinal analysis with practical considerations, which was valuable in developing professional judgement.
If I were to approach this report again, I would deepen my analysis of the supporting case law by exploring its impact on both claimants and practitioners in greater detail. This would provide a more nuanced understanding of how legal principles operate in practice. I also became more aware of the importance of giving commercially realistic advice, particularly where a client may have suffered genuine harm but the legal threshold for recovery remains difficult to satisfy.
This process has strengthened my ability to communicate complex legal issues clearly and effectively, a skill which will be directly relevant to my future career in clinical negligence and personal injury law.
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