Equities and Trust assignment 1 

The focus of this assignment is based on two specific injunctions freezing orders and search orders. Both of which prevent an individual or individual (in personum) from performing a specific act in which the courts deem to be detrimental to the case in question. Both remedies are discretionary and only would be awarded in situations where damages are inadequate (Watt, 2020). Furthermore, the courts are unwilling to allow common law concepts like damages to suffice for remedies as the value of an equitable property may exceed what can be granted in damages. Freezing order are generally defined through the common law act Third Chandris Shipping Corporation v Unimarine SA [1979]. The five key components of determining whether it is relevant to activate a freezing order are as follows. The plaintiff must have full and frank disclosure of all matters. Fairly state reasons why a freezing injunction should be in place. The plaintiff should have some grounds for believing that the defendant has equitable asset in which the plaintiff has a right to claim. There need to be clear evidence that the assets are at risk. The plaintiff must provide an undertaking of damages in the case that their claim fails (Duddlington, 2006). Search order also follow similar rules set out in Anton Piller which are. The case must have a strong Prima Facie case. The potential or actual damage to applicant will be great if the search order is not granted. The respondent has incriminating evidence of which they could potentially destroy or dispose of (Huws, 2015). 
Injunctions on face value appear to favour the defendant freezing orders are no exception to this observation. It covers a wide variety of property that an individual may find equitable. American Cyanamid Co v Ethicon Ltd (1975) is an important case as the facts of the case highlight the power in which the claimant has over the defendant. Cyanamid is integral in understanding interim injunctions because weighs up the balance of convenience if evenly balanced the courts would maintain the status quo. As this injunction is interim it is important to highlight that the claimant always must have a good argument for the claim. If this argument cannot be presented before the courts the injunction will fail following the statutes set out in the Civil Procedures Rule section 25 (Hudson, 2009). Furthermore, lord Diplock in Rasu Maritime v Perusahaan [1978] suggested that more limitations should be put upon the claimant’s ability to trigger a freezing order. He highlighted that it is important to take care when dealing with businesses. If the freezing order is disproportionate to the value of the claim Diplock suggested that bringing business to a standstill would be without a sufficient reason would be bad faith since the defendant will suffer unnecessary loss (Edwards, 2009). An important factor that works in the favour of the defendant is the rules laid down by the courts. For example, if the claimant has taken a significant amount of time to apply for the freezing injunction the courts will not approve this can be seen in the EE and Brian Smith Ltd v Hodson [2007] case. This case suggests that the judges had a particularly difficult time in approving of the injunction as the application had a considerable delay. It was found that the claimants could not give proper reason for this delay concluding that it was merely a form of attempting to cause loss on the behalf of the defendant (Wallington, 1976). This is significant because the courts are conscious of maintaining the balance between Defendant and Claimant
[bookmark: _Hlk86986323]In terms of Cyanamid Co v Ethicon Ltd the courts had judged that the balance of convenience had shifted in favour of the claimant, and it was necessary to enforce a freezing injunction until the trial had been began. The courts are permitted to do this by Civil Procedure Rule which gave them jurisdiction over the assets of the defendant. This provides the claimant with benefit of knowing that the equitable property is safe from being either liquidated or dispersed, coming from the highly influential Mareva Compania Naviera SA v International Bulkcarriers SA [1975]. The details of the case are highly important to the claimant’s application. There must be a full disclosure of all matters. This is evident in Gulf Interstate Oil Co LLC v Ant Trade and Transport Ltd of Malta. This case is an example of the system working against the claimant as non-disclosure made in the application causes uncertainty with the courts (Turner, 2014). According to Justice Rix it is possible that they could affect the overall judgement. For this reason, claimants must be completely transparent or risk the injunction being discharged. Taking this point even further is Third Chandris Shipping v Unimarine [1979]. This case highlights some key issues that may dissuade a claimant from attempting to activate a freezing order. The first of which is that the claimant must be willing to issue a bond for damages that will go to the defendant. The defendant will receive these damages if the claimant is not eligible for the injunction if they have suffered a hardship by the claimant, steaming from section 50 of the Senior Courts Act 1981. This is an attempt by the courts to ensure that the foundations for the claim are justified. Academics have questioned this since many believe that the defendant should not be compensated for potentially denying the right to an equitable property (Zuckerman, 1994) Furthermore, the process of gaining a freezing order is very expansive therefore it questions how necessary it is for the courts to further penalise the claimant. Cited in the Third Chandris Shipping v Unimarine (1979) case is A J Bekhor and Co Ltd v Biltons [1981] (Huws, 2015). Lord Denning alludes to the fact that cases often fail due to the lack of significant information provided by the claimant. The reason for specific criteria according to Justice Mustill is the high rates of application for freezing order and the danger of wasting the courts time (Gardener, 2014). This requires that the claims made have a significant amount of integrity. 
One of the standout factors of the freezing order is that it often used as an emergency injunction. The courts are not required to give the defendant warning that the injunction is being put in place. This is to protect the equitable assets from being dispersed before the claimant has a chance to stake a claim on said assets. To the detriment of the defendant the asset is not required to be monetary, this refers to “The Rena K” [1979] case that suggests that if the defendant owns an asset that is the equivalent to but not exceeding the claim it is possibly at risk of being frozen (The High Court of Justice, 1994). TBS Bank International v Chabra [1992] emphasises by demonstrating that even a third party holding the money or property for the defendant can have their accounts frozen (Harpum, 1983). The scope of the freezing extends beyond the claimant and defendant as stated by Lord Justice Atkins who emphasises the fact that it is common for third parties to hold the assets in trust for the benefit of the defendant. Franses v Al Assad [2007] and others was also cited by TBS Bank as it shows even if the property is liquidated the courts can still step in if a clear injustice has been made (Devonshire, 1999).
[bookmark: _Hlk85200826]The concept of freezing orders a substantial scope is incredibly in favour of the claimant. This must be the case however to ensure that the system is not exploited by the defendants. Such exploits would be counterproductive in the courts attempts to provide an equitable remedy. If the injunction is a success, it is within the court’s jurisdiction to even freeze the account of individuals or companies that are not affiliated with the actions that led to the application of an injunction (Capper, 1991). This can be seen in HM Revenue v Egleton et al [2006] showing parallels with the previously mentioned TBS Bank International v Chabra [1992]. Justice Briggs stresses that it is integral to protect the claimant’s interests in the equitable properties against “fraudsters who had caused the claimant’s loss”. This hold a profound amount of importance as although equity has changed over time the maxim of “clean hands” is still a underlaying theme which the courts attempt to uphold much like in the Argyll v Argyll [1967] case. This approach has been widely debated; Filip Saranovic suggests that the due to the scope of the freezing injunction it is apparent that the courts have taken a “Claimant-Friendly” approach. This is apparent in the Worldwide Freezing Order especially in Motorola Credit Corporation v. Uzan [2003]. This enforcement of equity suggests that the courts have the jurisdiction to freeze foreign accounts they are permitted to do this under Section 25 (4) of the Civil Jurisdiction and Judgements Act 1982 (Merrett, 2007). This is beneficial for the claimant as equitable property shifted from the UK to another country could result in a loss for the claimant. The courts however, have addressed this issue and can freeze transnational transactions before the defendant has any knowledge of the claim (McLachlan, 1987). This is because the claimant gaining an ex parte order from the English courts this however is necessary even more so when the defendant’s conduct is not equitable. Despite this high profile cases such as Mobile Cerro Negro Ltd v Petroleos de Venezuela SA [2008] the defendant has a considerable loss as although the claimant must compensate for a failed freezing order it resulted in irreversible damage to the defendants public image as equity works in personum. This however, was ignored by the courts disregarding the ability for a counter claim. (Saranovic, 2019). 
Search Orders are also interim injunctions, this allows them to work in conjunction with Section 25 of the Civil procedure rules. Furthermore, they follow the guidelines set out in American Cyanamid Co v Ethicon Ltd (1975) that specifies the requirements that must be present to justify an interim injunction. Deriving from the case of Anton Piller v Manufacturing Processes Ltd [1975]. They are set in place by the courts to preserve articles of importance to the claimant. However, the claimant must coney that they have an extremely strong Prima Facie case (Ramjohn, 2013). This order will only be accepted if there is significant risk posed to the claimant’s interest. These risks include but are not limited to destruction of equitable property or liquidation of the asset. Immediately Lord Denning highlights a key flaw in this system. He suggests that it by no means at all intended to be a search warrant. However, he does consider the fact that although defendants can refuse entry onto their property in not doing so, they condemn themselves to “guilty of contempt of court”. This highlights the fact that search order also appears to be in the favour of the claimant as their conduct will be scrutinised by the courts even if they have not committed a wrongdoing.
The courts attempt to safeguard the defendant they do in a multitude of different ways this can be seen in Universal Thermosensors Ltd v Hibben [1992] (Davis, 2013). The first of which is ensuring that the search of the defendant’s property is within working hours this with the supervising solicitor explaining why the injunction has been put in place. The solicitors sent to retrieve the property must be experienced and of the same gender of the defendant (Hoffmann, 1993). For example, if the injunction is applied to an unaccompanied woman, then at least one female solicitor will attend the search. This is important as it protects the interests of both the solicitors and defendant. The courts attempt to balance the interests of claimant and defendant is apparent when dealing with search orders as such invasion on one’s property must be achieved with the utmost respect (Pettit, 2012). On the authority of Lord Devlin in Rookes v Barnard [1964] if solicitors go outside of their authorisation, it can be considered to “oppression” (Andrews, 1987). This is discouraged in the courts, as to do so would be an infringement on the defendants’ privacy and prevents the defendant from being exposed to further duress. Therefore, when dealing with search orders it is important to understand that certain rights to privacy are inhibited (Seipp, 1983). 
[bookmark: _Hlk85242966]Much like freezing orders the jurisdiction of the UK courts is worldwide as they benefit from the Civil Jurisdiction and Judgement Act 1982. Therefore, search order is not limited to the confines of the UK. This is illustrated in the Bhimji v Chatwani [1992] case that underscores the power in which the courts can exert if an equitable asset us under threat. Search orders have been particularly useful to protect the claimants in intellectual property for example against “video piracy”. In the case of Columbia Picture Industries Inc v Robinson [1986] it was granted to the claimants on the basis that the patented property of the movie (Watt, 2020). The courts in this case found it right to subject the search order particularly Justice Scott who stated that “I have no doubt that the plaintiffs in this case… are entitled to the protection of the injunction”. This upholds a maxim which is synonymous with Patterson and Murphy [1978] which suggests that equity will not suffer a wrong to be without remedy. However, this case also shows us the limitations which work in the defendant’s favour. This being the fact that equity works in personum. Suggesting that the defendant although his conduct to be illicit not illegal at the time should not have intellectual property not belonging to the defendant seized. This implies that only the claimant’s equitable properties can be seized. Highlighting the fact that the courts do not extend their injunctions passed the constrains of their specific case, to do so would be an injustice to the defendant.
[bookmark: _Hlk87046717]A case which refers to the actions taken by the defendant being criminal is Rank Film Distributors v Video Information Centre: CA 1980 this works in contrast to Columbia Picture Industries Inc v Robinson because it includes criminal actions. The courts were hesitant at first of exposing the crime committed by the defendants as there was a fear that the courts would not be keeping within the boundaries of the case by expressly stating that search orders exist separately to search warrants (Stains, 1981). However, in light of the details of the defendant’s wrongdoing being the action that led to claim upon them. Lord justice Templeman and Lord Russel of Killowen noted the fact that the evidence gathered from the search order would self-incriminate the defendant (Moules, 2007). However, it was integral to uphold the principles of equity which follows the law which supersedes self-incrimination privileges. Lord Russel goes as far to say that operating along the lines of the theft act of 1968 was reasonable as the privilege in question may deprive the owner of his right to protect his property. this is unusual as judgements made in equity rarely work in conjunction with common law. The courts do strive for the most equitable outcome. Even if the evidence is incriminating this will not escalate passed the point of equity (Andrews, 2007). Additionally, the defendant in rank films, Video Information Centre, were the first defendant to attempt to object to the Search order. Though they were unsuccessful in their defence of the search order itself. It cannot be denied that the search order is so imposing that few question its application. This can be summed up in Lord Denning’s observation in Island Records Ltd where he suggests that ex parte orders usually result in the admission of wrongdoing by defendants (Stains, 1993). This is significant because it implied that search order does not need the consent of the defendant for the initial process to being which allows them to blindside defendants. 
Overall, both interim injunctions must fall in line with the civil procedure rules if the application has no relation or lacks the relevant jurisdiction then the application will fail this follows section 25.4 of the civil procedure act. This requires the application to have accuracy and a genuine claim to equity. The process involved in formulating a successful application for an injunction is strict on the claimant this can be seen in A J Bekhor and Co Ltd v Biltons [1981]. The reason for this is because of the ex parte nature of interim injunctions (Edwards, 2009). To freeze one’s assets or to search another property without a sufficient reason to do would not amount to an equitable remedy and thus would achieve nothing. However, the fact still remains that once the requirements for an interim injunction have been met it can prove to be a powerful tool for ensuring the acquisition of equitable property (Capper, 1991). Despite both freezing orders and search orders requiring a specific circumstance to be manifested there is no doubt they greatly favour the claimant post-application.  
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