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Assignment 3.4: CRIMINOUS CLERKS
What made ‘criminous clerks’ such a divisive issue between Henry II and Thomas?

When Henry II ascended to the English throne, he inherited a realm emerging from a generation of anarchy. [footnoteRef:2]  His realm impoverished and lawless with a weakened monarchy and resurgent Church, Henry’s objectives were to rebuild, regain royal control and restore the ‘ancient customs’ so attenuated under Stephen. He was aided in rebuilding the nation by his Chancellor and intimate friend, Thomas Becket who, to his consternation, would later oppose him as Archbishop of Canterbury over a raft of proposed reforms that impinged on Church freedoms. Perhaps the most contentious, and the rock upon which Thomas, and later Henry, would be broken was the matter of how best to deal judicially with ‘criminous clerks’.[footnoteRef:3] Greenaway considers this ‘as much a clash of principles as of two masterful personalities’ pursued with ‘unabated vigour and increasing acrimony’ in a manner ‘conditioned and aggravated by the peculiar circumstances of the twelfth century’.[footnoteRef:4] This essay considers the background to the perception of ‘criminous clerks’ as a problem, discussing the development of the dispute and what made it so difficult to resolve. [2:  William Fitzstephen in James Craigie Robertson, Materials for the History of Thomas Becket, archbishop of Canterbury (canonized by Pope Alexander III., AD 1173), (London: Longman, 1875), III, pp. 18-20.  See Leo T. Gourde, ‘An Annotated Translation of the Life of St. Thomas Becket by William Fitzstephen: Part One’. Master’s Theses, (Chicago: Loyola University, 1943), 622, p. 25. <https://ecommons.luc.edu/luc_theses/622/> [Accessed 6 May 2023].
]  [3:  Frank Barlow, Thomas Becket, p. 92. Anne Duggan, Thomas Becket (London: Arnold, 2004), pp. 38-40; John Guy, Thomas Becket: Warrior, Priest, Rebel, Victim: A 900-Year-Old Story Retold, (London: Penguin, 2012), pp. 158-9.
]  [4:  George Greenaway, The Life and Death of Thomas Becket (London: The Folio Society, 1961), p. 9.
] 


As men educated in the seven liberal arts, often with university studies in medicine, theology or law, clerks were indispensable to running the machinery of ecclesiastical and civil administration.[footnoteRef:5] Bishops ruled their local diocese through a sizeable ‘household of clerks, archdeacons, and rural deans’. [footnoteRef:6]  Many found their way into secular employment. For example, under Thomas, the Chancery included fifty-two secular clerks.[footnoteRef:7] Thomas himself, once a secular clerk in Theobald’s household, his studies in Paris were curtailed by his mother’s death, was tutored by his patron, and progressed to study law in Bologna.[footnoteRef:8] Similarly, William Fitzstephen acted as Thomas’ legal counsel at the Council of Northampton, Herbert of Bosham was an expert in theology and John of Salisbury a renowned theologian and classicist who wrote the influential Policraticus.[footnoteRef:9] Clerics were expected to epitomise Christ-like behaviour, eschewing violence and other sins.[footnoteRef:10] They enjoyed legal protection, with punishment meted out to those who harmed them.[footnoteRef:11]  Indeed, clerics who became involved in crime enjoyed a degree of immunity from secular prosecution and the penalties of death or mutilation reserved for the laity.[footnoteRef:12] Although clerical morals were not always the highest, mistresses and offspring were not unusual, serious clerical crime against the kings peace would be considered memorable  and heinous.[footnoteRef:13]  [5:  Hugh M. Thomas, The Secular Clergy in England, 1066–1216 (Oxford: Oxford University Press, 2014), pp. 5, 117-8, 227-8 <https://doi.org/10.1093/acprof:oso/9780198702566.001.0001>  [Accessed 4 May 2023]. See, Barlow, Thomas Becket, 17-18, 21-2.
]  [6:  Barlow, Thomas Becket, pp. 90-1.
]  [7:  Barlow, Thomas Becket, p. 28-40. Anne Duggan, Thomas Becket, p. 17. Guy, Thomas Becket, p. 96. See, Robertson, Materials, III, p. 29.
]  [8:  Guy, Thomas Becket, pp. 33, 52. See Robertson, Materials, II, p. 304; III, p. 17. See Gourde, Annotated Life, pp. 21-23.
]  [9:   Hugh M. Thomas, ‘Secular Clerics as Authors and Intellectuals’ in his The Secular Clergy in England, 1066-1216 (Oxford: Oxford University Press, 2014) pp. 266-97 (pp. 267, 270).      https://academic.oup.com/book/6332/chapter/150057657
]  [10:  Thomas, Secular Clergy, p. 211. 
]  [11:  Thomas, Secular Clergy, pp. 210-1.
]  [12:  Guy, Thomas Becket, p. 151. Warren, Henry II, pp. 97-8.
]  [13:  ] 


William of Newburgh relates the classic description and perceived scale of the problem of ‘criminous clerks’ facing Henry II during the early years of his reign:

For the king, who was busy with the care of the kingdom, and ordered the extermination of malefactors without choice, was informed by the judges that many things contrary to public discipline, namely, thefts, kidnappings, murders, were often committed by the clergy, to whom, of course, the power of jurisdiction could not be extended to the laity. Finally, it is said to have been declared by the audience itself, that more than a hundred murders were committed within the borders of England by the clergy under his reign.[footnoteRef:14] [14:  William of Newburgh (c.1196) and Hans Claude Hamilton (ed.), Historia Rerum Anglicarum (Londoni: Sumptibus Societis, 1856), Vol. I, p. 130. My translation. See Guy, Thomas Becket, p. 159.
] 


The extent of the ‘criminous clerks’ problem was questionable. Warren suggests that clerks represented one-sixth of the population, although Thomas estimates 1%. [footnoteRef:15]  However, a study of early plea rolls between 1194-1208 suggest that clerks accounted for 3.9% of accusations in cases involving violence, although rather higher for rape. [footnoteRef:16] Of these, half the cases were transferred to ecclesiastical court, a quarter dropped, and a quarter either lost to follow up, settling the case, absconding from justice, being outlawed, transferred to another jurisdiction or cleared. Whilst this series represents accusations rather than convictions, the low rate of clerical cases compared to the rest of the population is striking, although no conclusions can be drawn regarding unreported felonies. Also, since they relate to the reigns of Richard I and John, they may not accurately reflect circumstances in Henry II reign. We turn next to consider how and why this situation arose and whether Henry was justified in his perception of ‘criminous clerks’ as a significant problem. [15:  W. L. Warren, Henry II (New Haven: Yale University Press, 1977), p. 460. Thomas, Secular Clergy, pp. 219-20.
]  [16:  Hugh M. Thomas, ‘Violence, Clerical Status, and the Issue of Criminous Clerks’ in his The Secular Clergy in England, 1066-1216 (Oxford: Oxford University Press, 2014), pp. 209-224 (pp. 217-9). 
<https://doi.org/10.1093/acprof:oso/9780198702566.003.0009> [Accessed 24th April 2023].
] 


In England under William I, William Rufus and Henry I, monarchs had largely maintained control over their subjects by might and rule of law, justice being administered locally. Secular grievances were dealt with fortnightly in manorial courts. They also heard minor infractions against the king’s peace, more properly dealt with by the Crown.[footnoteRef:17] The sheriff’s court, held twice yearly heard ‘offences short of a felony’. Criminal cases appeared before ‘the reeve, priest and four better men’ in shire and hundred courts.[footnoteRef:18] Meanwhile ‘causes touching the soul’ were dealt with separately by ecclesiastical courts, although jurisdiction in matters touching both the soul and the king’s peace might prove contentious.[footnoteRef:19]  However, Henry I appears to have sanctioned episcopal jurisdiction over clerics accused of crimes and misdemeanours.[footnoteRef:20] Furthermore, in his charter of 1136, Stephen granted clerical immunity from secular jurisdiction (privilegium fori).[footnoteRef:21] Ecclesiastical and secular courts dispensed justice differently. In administering the king’s justice, secular courts could order execution or mutilation for the most serious crimes. Canon law prevented ecclesiastical courts from such extreme penalties, although before Stephen the cases with which they dealt rarely warranted them. However, Stephen’s disordered reign bequeathed a land plagued with widespread lawlessness and a legion of territorial legal disputes.  [17:  Austin Lane Poole, From Domesday Book to Magna Carta: 1087-1216, (Oxford, Clarendon Press, 1955), pp. 57-8.
]  [18:  Leges Henrici Primi, 7.7 cited by Poole, Domesday to Magna Carta, p. 58. 
]  [19:  Poole, Domesday to Magna Carta, pp. 201-2 Warren, Henry II, p. 462. Anne Duggan, Thomas Becket, p. 48. See also, William Stubbs, Select Charters and Other Illustrations of English Constitutional History (Oxford: Clarendon Press, 1913), 99-100; English Historical Documents, ii, 604-5.
]  [20:  Warren, Henry II, p. 462, citing Leges Henrici Primi, LVII, 9 from Stubbs, Select Charters, p. 126.
]  [21:  Warren, Henry II, p. 463-4
] 


Throughout Western Christendom, the Gregorian reforms of the eleventh century, marked by the spread of monasticism, and marred by the Investiture Controversy, reinvigorated the administrative, hierarchical, and legislative functions of the Church. Growing in power and influence, as arbitrators and law makers, the Church defined distinct status for her clerics and developed the role of ecclesiastical jurisprudence. [footnoteRef:22] In offering systemised, consistent and reliable governance, twelfth-century ecclesiastical courts were well placed to assist overwhelmed civil courts, who relinquished the majority of their clerical caseload to ecclesiastical jurisdiction, including matters touching on the king’s peace.[footnoteRef:23]  However, despite taking on more serious cases, ecclesiastical courts ‘had not yet developed adequate means for dealing with those accused of violent crime’.[footnoteRef:24] Most significantly, they could not impose death or mutilation.[footnoteRef:25] Therefore, potential clerical felons faced less deterrence from committing serious crimes than the rest.    [22:  Barlow, Thomas Becket, p. 90-91.
]  [23:  Barlow, Thomas Becket, pp. 90-1. Greenaway, Thomas Becket, p. 16
]  [24:  Warren, Henry II, p. 97.
]  [25:  Barlow, Thomas Becket, pp. 91.
] 


Two cases highlighted the need for judicial reform. [footnoteRef:26]  When, in Stephen’s reign, Archdeacon, Osbert of Bayeux, was accused of poisoning William FitzHerbert, Archbishop of York, Archbishop Theobald of Canterbury anticipated a secular trial. [footnoteRef:27] However, in 1156, early in his reign, Henry considered that, since the case involved churchmen, it was better handled according to canon law in ecclesiastical court. The case was never resolved. Perhaps Henry’s felt compelled to continue Stephen’s practice whilst he found his feet, whilst he considered more deeply the issues facing his kingdom, before developing his own judicial reforms. But, by 1158, Henry felt the appropriate place to summon ‘criminous clerks’ was the secular court. To his annoyance, John, treasurer of York, thwarted Henry’s summons of a rural dean and archdeacon to answer charges of extortion, pleading clerical immunity from secular prosecution.[footnoteRef:28]  [26:  Barlow, Thomas Becket, pp. 91-92. Guy, Thomas Becket, p. 161-2. 
]  [27:  Warren, Henry II, pp.425, 461-4.]  [28:  William Fitzstephen in Robertson, Materials, III, pp. 43-5. See Gourde, Annotated Life, p. 56.
] 


However, having identified ‘criminous clerks’, as a problem, Henry had every reason to expect Thomas’ co-operation in implementing judicial reform, just as he had in other aspects of restoring England to the peace, prosperity and rule of law enjoyed under Henry I. As his Chancellor, Thomas had undertaken his secular role with great dedication: settling disputes over land and titles, rebuilding the Tower of London and other public works, filling vacant bishoprics and abbacies, leading a crucial and impressive delegation to Louis VII of France to broker royal marriage, and pursuing war on Henry’s behalf in Toulouse.[footnoteRef:29] Therefore, Henry considered that with Thomas as Archbishop of Canterbury their united efforts, like William I and Lanfranc they would pursue the king’s goals, Henry having the final say should they disagree.[footnoteRef:30] As Grim writes: [29:  William Fitzstephen in Robertson, Materials, III, pp. 18-20, 23, 29-35.  See Michael Staunton, The Lives of Thomas Becket (Manchester: Manchester University Press, 2001), pp. 48-50, 55-8. Also, Gourde, Annotated Life, pp. 26-7, 38-45. <https://ecommons.luc.edu/luc_theses/622/> [Accessed 6 May 2023].

]  [30:  Greenaway, Thomas Becket, pp. 9-11 (p. 11).
] 


The king then, thinking that the new archbishop would follow his desire in all things, as before, and obey his orders, bestowed the office of archbishop on him.[footnoteRef:31] [31:  Edward Grim in Robertson, Materials, II, pp. 365-6. See Staunton, Lives of Thomas Becket, pp. 62-4, (p. 62).
] 


However, Thomas, recognising the potential for Archepiscopal ecclesiastical responsibilities conflicting with his loyalty to Henry, accepted the position reluctantly in 1162.[footnoteRef:32] Within a few months, to Henry’s annoyance, Thomas resigned his role as Chancellor to focus on defending the interests of the Church.[footnoteRef:33] At Woodstock in July 1163, upholding the interests of landowners including the Church, he opposed Henry’s ingenious plans to divert locally-derived ‘sheriff’s aid’, simultaneously gaining control over corruption in the sheriff’s courts whilst raising royal revenue without additional taxation.[footnoteRef:34] Later that month, in a sermon witnessed by Henry at Westminster Abbey, Thomas reflected on the proper relationship between Church and Princes, expounding the latest theological considerations of the ‘two swords’ in Luke’s gospel.[footnoteRef:35] Originating in the simple acknowledgement by Jesus’ disciples that they had ‘two swords’ in their possession for his defence, eleventh-century theologians developed an allegorical interpretation subsequently applied to statecraft  by John of Salisbury in 1159. His influential Policraticus. argues that political institutions co-exist within a Platonic commonwealth, in which all laws should be defined by and subject to a ‘higher law’, synonymous with ‘divine law’.[footnoteRef:36] Policraticus further considers the relative roles and merits of temporal and spiritual institutions, concluding that Church and State are granted the ‘two swords’ of spiritual and secular power respectively. Policraticus, warns of the risk of Princes becoming Tyrants, exemplified by King Saul, preferring the Biblical model of divinely appointed Judges over that of Monarchy.[footnoteRef:37] Furthermore, since ‘the Prince receives [the sword] from the hand of the Church’ and ‘every office… is really a religious office’, the king is ‘subject only to God and to the priesthood who represent God’.[footnoteRef:38] Thus, by implication, ecclesiastical authority being mandated by God, takes precedence over secular.[footnoteRef:39] Rather than appreciating the theological niceties, Henry considered this a betrayal of his trust in Thomas, and humiliating challenge to his authority.  [32:  The Lambeth Anonymous (Anonymous II) in Robertson, Materials, IV, pp. 85-8. See Staunton, Lives of Thomas Becket, pp.60-61.
]  [33:  Guy, Thomas Becket, p. 149.
]  [34:  Barlow, Thomas Becket, pp. 88-9; Guy, pp. Thomas Becket, 156-8.

]  [35:  Roger of Pontigny (Anonymous I) in Staunton, Lives of Thomas Becket, pp. 75-6. See, Robertson, Materials, IV, pp. 22-3. See Luke 22.38 for the gospel text.
]  [36:  John of Salisbury (1159) and John Dickinson (tr.), The Statesman’s Book of John of Salisbury: Being the Fourth, Fifth and Sixth Books and Selections from the Seventh and Eighth Books of the Policraticus (New York: A. A. Knopf, 1927). <https://archive.org/details/statesmansbookof0000unse/page/n3/mode/2up> [Accessed 26th April 2023].  pp. xxvii. 
]  [37:  John of Salisbury, Policraticus, pp. xliii, Book. IV c.3 p. 10. See 1 Samuel 9-31.
]  [38:  John of Salisbury, Policraticus, pp. xliv, lviii. See Policraticus, Book IV, c. 3. pp. 9-14, (pp. 9-10). 
]  [39:  Guy, Thomas Becket, p. 173.
] 


Thomas and Henry then clashed over three cases, making changes to dealing with ‘criminous clerks’ Henry’s top priority.[footnoteRef:40] Philip de Broi, a secular canon of St. Paul’s, Bedford, and Thomas’ friend, previously acquitted in the bishop of Lincoln’s ecclesiastical court of charges of murdering a knight, had the case re-opened.  Summoned to appear before the king’s justiciar, Simon FitzPeter, in the secular court, Philip protested at appearing twice for the same crime, refused to plead, then berated FitzPeter, whose consequent complaint to the king provoked outrage at the presumed insult to Henry’s dignity.  Arguing clerical immunity from secular trial, Thomas heard the case in ecclesiastical court, dismissed it as a case of double jeopardy. Instead, he tried, condemned, and punished Philip for dishonouring the king’s justice, depriving him of his living and clerical status for two years, arranging public flogging before FitzPeter and having him serve the rest of his sentence in exile. In another case, a cleric raped a Worcestershire girl, then murdered her father when he objected, knowing he could hide behind clerical immunity. Thomas denied Henry’s demand for secular trial, taking the cleric into Church custody pending ecclesiastical trial. Finally, Thomas prevented the secular trial of a cleric who stole a silver chalice from St. Mary’s Cheapside by judging in ecclesiastical court before degrading and branding him ‘to calm the king’. Additionally, Herbert of Bosham recalls a Salisbury cleric, unable to prove his innocence of murder, receiving ecclesiastical sentence to permanent monastic confinement.[footnoteRef:41] Barlow considers flogging and imprisonment as accepted ecclesiastical punishments, but whilst Thomas himself accepted ‘the discipline’ as a personal mortification, it is arguable that as legal penalties, flogging and branding tested the boundaries of canon law, since clerics were prevented from administering or falling victim to violence.[footnoteRef:42] Furthermore, in  infringing on royal prerogative, Henry might understandably consider Thomas’ actions as undermining his authority. [40:  Barlow, Thomas Becket, pp. 92-3. Guy, Thomas Becket, pp. 173-4. Warren, Henry II, p. 465. Also, Thomas, Secular Clergy, p. 209. See William of Fitzstephen in Robertson, Materials, III, pp. 45-6, translated in Gourde, p. 58. Roger of Pontigny (Anonymous I) in Robertson, Materials, IV, pp. 24, translated in Staunton, Lives of Thomas Becket, pp. 77-8. Also, William of Canterbury, Edward Grim and Herbert of Bosham in Robertson, Materials, I, pp. 12-13; II, pp. 374-5; III, pp. 267 (no translation available).
]  [41:  Warren, Henry I, p. 465. See Herbert of Bosham in Robertson, Materials, III, pp. 264-5.
]  [42:  Barlow, Thomas Becket, p. 91. Thomas, Secular Clergy, p. 210. Guy, Thomas Becket, p. 122. See William Fitzstephen in Robertson, Materials, III, p. 22. See Gourde, Annotated Life, p. 30.
] 


At Westminster in October 1163, Henry ambushed Thomas, demanding agreement to his previously undisclosed proposals.[footnoteRef:43] Henry’s experts ‘in both branches of law’, interpreting tradatur curiae of canon law as indicating  that ‘criminous clerks’ … ‘should be handed over to the [secular] courts’, also citing Levitical precedent for the death penalty.[footnoteRef:44]  Therefore, the Church should disown guilty clerics to face ‘the full rigours of secular law’.[footnoteRef:45] Thomas countered that clerks are exempt from secular judgement.[footnoteRef:46] Furthermore, citing holy writ, he considered degradation sufficient without ‘double punishment’ since ‘God does not judge twice for the same thing’.[footnoteRef:47] However, Henry held his ground and demanded their observation of ‘ancient customs’, which they accepted under duress, with the proviso ‘saving their order’, although Hilary of Chichester modified this to the weaker ‘in good faith’.[footnoteRef:48]  [43:  Herbert of Bosham in Greenaway, Thomas Becket, pp. 62-3. See Robertson, Materials, III, 266-74. 
]  [44:  Summa Causae Inter Regum et Thomam in Robertson, Materials, IV, pp. 201-5., translated in Staunton, Lives of Thomas Becket, pp. 78-9. See Leviticus 20.1-27.
]  [45:  Gratian, Decretum, Causa XI. Qu. i. s. 18. See Robertson, Materials, III, p. 267, translated in Greenaway, p. 62. Also, Warren, p. 97, 466; Duggan, p. 3-4; Guy, pp. 159-60.
]  [46:  Staunton, Thomas Becket, p. 80. See Charles Duggan, Becket Dispute, p. 4. Also, Robertson, III, pp. 47, 270, 281.
]  [47:  ‘…there shall not rise a double affliction. Nahum 1.9 (Vulgate). 
]  [48:  Greenaway, Thomas Becket, p. 63.
] 


Henry’s appeal to Thomas’ loyalty in a field near Northampton, accuses him of ingratitude and responds angrily to his claim, ‘We ought to obey God rather than man’.[footnoteRef:49] However, on papal instruction, Thomas pledged obedience at Woodstock, subsequently recanting at Clarendon.[footnoteRef:50] Under threat of his supporters exile and death, Thomas’ verbally accepted ‘ancient custom’ at Clarendon.[footnoteRef:51] Henry again ambushed Thomas, having him receive a chirograph of the Constitutions of Clarendon, Henry’s newly devised manuscript version of ‘ancient custom’.[footnoteRef:52]  [49:  Roger of Pontigny in Greenaway, Thomas Becket, pp. 64-65.  See Robertson, Materials, IV, pp. 27-37 translated in Staunton, Thomas Becket, pp. 83-91 (pp. 83-4).  See Acts 5.29.
]  [50:  Greenaway, Thomas Becket, p. 66. William Fitzstephen in Robertson, Materials, III, p. 48. Also, Medieval Sourcebook, Roger of Hoveden: The Chronicle: On the Disputes between Thomas Becket, Archbishop of Canterbury and King Henry II of England, 1164. <https://sourcebooks.fordham.edu/source/hoveden-becket.asp#1164> [Accessed 2nd May 2023].
]  [51:  Robertson, Materials, III, p. 48.
]  [52:  Robertson, Materials, IV, pp. 27-37 translated in Staunton, Thomas Becket, pp. 83-91 (pp. 90-1).
] 

Clause Three deals with the ‘criminous clerks’ issue:

3. Clerks cited and accused of any matter shall, when summoned by the kings justice, come before the king’s court to answer there concerning matters which shall seem to the king’s court to be answerable there, and before the ecclesiastical court for what shall seem to be answerable there, but in such a way that the justice of the king shall send to the court of the holy Church to see how the case is there tried. And if the clerk shall be convicted or shall confess, the Church ought no longer protect him.[footnoteRef:53] [53:  See, Robertson, Materials, I, pp. 18-33 translated in Staunton, Thomas Becket, pp. 91-6 (p. 93). Also, Greenaway, pp. 68-9.
] 


Considered ‘unfortunately ambiguous’ by Duggan, Clause Three represents a considerable advance on the customs of Henry’s grandfather.[footnoteRef:54] Most historians agree that the phrasing,  requires ‘all clerks [without exception] accused of serious… breaches of the king’s peace as well as God’s law’ should be summonsed to plead in secular court, be tried convicted and degraded in ecclesiastical court, then returned to the secular court for sentence and punishment as a layman.[footnoteRef:55]  [54:  Charles Duggan, ‘The Becket Dispute and the Criminous Clerks’, Bulletin if the Institute of Historical Research, 35 (1962), 1-28 (pp. 3-4) <https://doi.org/10.1111/j.1468-2281.1962.tb01411.x > [Accessed 6 May 2023.
]  [55:  Charles Duggan, ibid. 
] 


Roger of Hoveden (d. 1202) interprets Henry’s intention and Thomas objections:

For it was the king’s wish that if priests, deacons, subdeacons, and other rulers of the church should be apprehended on the commission of theft, or murder, or felony, or arson, or the like crimes, they should be taken before secular judges, and punished like the laity. Against this the archbishop of Canterbury urged, that if a clerk in holy orders, or any other ruler of the Church, should be charged upon any matter, he ought to be tried by ecclesiastics and in the ecclesiastical court; and if he should be convicted, that then he ought to be deprived of his orders, and that, when thus stripped of his office and his ecclesiastical preferment, if he should offend again, he ought to be tried at the pleasure of the king and of his deputies.[footnoteRef:56] [56:  Medieval Sourcebook, Roger of Hoveden: The Chronicle: On the Disputes between Thomas Becket, Archbishop of Canterbury and King Henry II of England, 1163.  <https://sourcebooks.fordham.edu/source/hoveden-becket.asp#1163> [Accessed 2 May 2023]. See also, Charles Duggan, Becket Dispute, p. 4. Also, Robertson, III, pp.47, 270, 281.
] 


There is disagreement as to whose case was best. Whilst Maitland believes that Henry had the better case in common law, Charles Duggan disagrees.[footnoteRef:57] Anne Duggan, supporting Brand, suggests that Henry’s proposal went beyond that of his predecessors, and that ‘ancient custom’, dating back to Ethelred, Cnut and William I, support Thomas.[footnoteRef:58] However, Thomas objections to clerical summons and punishment by secular judges appears to appeal instead to the current understanding of canon law, and was subsequently upheld by Alexander III.[footnoteRef:59] Gratian’s Decretum, a synthesis of canon and Roman law completed around 1140, whilst subject to professional and scholarly debate, became a standard reference.[footnoteRef:60] Gratian included five canons, relevant to ‘criminous clerks’. [footnoteRef:61] Two, attributed to ‘decretal letters by Popes Pius and Fabian’, applied traditio curiae to clerks showing incorrigible defiance towards ecclesiastical authority. Further ‘false decretals’, attributed to Popes Caius, Boniface and Sylvester, support Thomas’ assertion that clerks may not be summonsed before secular courts, or punished by them without their bishops consent. Although all these were subsequently identified as of dubious authenticity, this does not detract from their acceptance as genuine during the twelfth century. However, a genuine Palea from the 615 Council of Paris, overlooked by Gratian, supports the requirement of episcopal consent delivery of obstinate clerks to secular justice. So, these canons support delivery of degraded clerks to secular justice in specific circumstances, but not wholesale management in the civil court. Therefore, Henry’s advisors’ consideration of tradatur curiae as ‘delivery to a secular court’ is debatable, as is the expansion of this at Clarendon to include all ‘criminous clerks’ without episcopal consent.  [57:  See, F. W. Maitland, ‘Henry II and the Criminous Clerks’ in The English Historical Review, Apr. 1892, Vol. 7. No 26, pp. 224-34. Also, Charles Duggan, ‘The Becket Dispute and the Criminous Clerks’ in Bulletin of the Institute of Historical Research, May 1962, Vol. XXXV, No. 91, pp. 1-28.
]  [58:  Paul Brand, ‘Multis vigiliis excogitatam et inventam: Henry II and the Creation of the English Common Law’ in Haskins Society Journal, 2 (1990), pp. 197-222.  See, Anne Duggan, Thomas Becket, pp. 48-9.
]  [59:  Anne Duggan, Thomas Becket, pp. 48-9; Richard M. Fraher, ‘The Becket Dispute and Two Decretist Traditions: The Bolognese Master’s Revisited and Some New Anglo-Norman Texts’ in Journal of Medieval History, Vol. 4 (1978), pp. 347-368 (p. 349). William Fitzstephen in Robertson, Materials, III, p. 49.
 ]  [60:  Guy, Thomas Becket, p. 51. 
]  [61:  Charles Duggan, Becket Dispute, pp. 6-7.
] 


However, during the twelfth century, understanding of the curiae to which ‘criminous clerks’ should be transferred had changed from ‘irredeemable servitude’, through ‘punitive imprisonment or exile’ to ‘secular court’. Similarly, tradatur (the mechanism of transfer) was debated. Henry’s advisors adopted the new thinking of certain Bolognese decretists, such as Rufinus and Stephan of Tournai, maintaining it until 1190, although the Bolognese school abandoned their position after Thomas’ martyrdom. [footnoteRef:62]   [62:  Fraher, Becket Dispute, pp. 352-5, 356-9.
] 


Duggan concludes that Henry’s insistence that delivering all degraded clerks secular judgement and punishment for all clerks degraded in ecclesiastical court for their crimes went beyond canon law, in which this route was reserved as an option for cases that could not be adequately managed in ecclesiastical court. Since this threatened the jurisdiction of ecclesiastical courts, conflict was inevitable.[footnoteRef:63] Whereas Henry was more interested in regaining judicial control by appealing to the precedent of ‘ancestral custom’, Duggan concludes that Thomas arguments better reflected canon law, whilst acknowledging nuanced changes in meaning, interpretation and implementation of canon law arising from case law since Gratian’s Decretum.[footnoteRef:64]Fraher, however considers twelfth century canon law ‘remained fundamentally inconsistent with a doctrine of absolute clerical immunity’, there being ‘explicit limitations’.[footnoteRef:65] It is unlikely that Stephan of Tournai’s conclusions on ‘double punishment’, based on Roman Law but contradicting Thomas’ scriptural interpretation, were undertaken until after the dispute, although opinion would swing in Thomas’ favour after his martyrdom.[footnoteRef:66] [63:  Charles Duggan, Becket Dispute, p. 27.
]  [64:  Charles Duggan, Becket Dispute, p. 28. 
]  [65:  Fraher, Becket Dispute, pp. 348, 353.
]  [66:  Fraher, Becket Dispute, p. 355.
] 


Having considered the historical and political factors that led to the ‘criminous clerks’ dispute, we now turn to other factors that made its resolution so difficult. The respective characters of Thomas and Henry shed light upon their actions and the acrimonious breakdown of their relationship, played out in this dispute. Early in Henry’s reign, he and the somewhat older Thomas enjoyed an inseparable friendship.[footnoteRef:67] Both enjoyed outdoor pursuits, especially hawking.[footnoteRef:68] However, whereas Thomas was a studious and thoughtful chess player, who preferred mild, reasonable debate to solve problems, rather than command-and-control.[footnoteRef:69] This explains his attempts to reason with Henry, appealing to canon law, seeking learned advice, even appealing to Rome.  [67:  Warren, Henry II, pp. 80-1. Also, William Fitzstephen in Robertson, Materials, III, pp. 24-5. See Gourde, Annotated Life, pp. 32-3. Als, Herbert of Bosham in Robertson, Materials, III, 250-2. See Staunton (tr.), Thomas Becket, pp. 70-2.
]  [68:  William Fitzstephen in Robertson, Materials, III, pp. 29. See Gourde, Annotated Life, p. 39. Also, Warren, Henry II, p. 393.
]  [69:  William Fitzstephen in Robertson, Materials, III, pp. 25. See Gourde, Annotated Life, p. 33.
] 


Henry was single-minded in reforming the judiciary.  Warren considers Henry was ‘betrayed less by his former friend than by his own intemperate arrogance’.[footnoteRef:70] Henry was a bold, decisive, energetic man but prone to angry outbursts if defied.[footnoteRef:71] Genuinely taken aback by the change in Thomas as Archbishop, he came to consider him a threat, considering his opposition at Clarendon treacherous.[footnoteRef:72] Where appeals to reason and loyalty failed, he was not above using the law and intimidation to persecute his opponents and isolate Thomas, repeatedly escalating the conflict. Contrived charges of financial impropriety ruined Thomas at Northampton, as did stripping his holdings and possessions.[footnoteRef:73] He used emotional blackmail to sway Thomas, calling him ungrateful for Henry’s patronage.[footnoteRef:74] Following advice from Arnulf of Lisieux, he used intimidation to divide the bishops, and terrified mediators and threats to persuade Thomas’ to accept the Constitutions of Clarendon and after Northampton persecutes Thomas family and followers.[footnoteRef:75] In appointing John of Salisbury to Poitiers and exiling John of York, he stripped Thomas of advisors whilst infiltrating his own supporters.  [70:  Warren, Henry II, p. 98.
]  [71:  Warren, Henry II, pp. 33, 44-5. 210-11.
]  [72:  Robertson, Materials, III, p. 48.
]  [73:  Robertson, Materials, III, p. 275.
]  [74:  Roger of Pontigny (Anonymous I) in Robertson, Materials, IV, p. 24, translated in Staunton, Lives of Thomas Becket, pp. 77-8.
]  [75:  William Fitzstephen in Robertson, Materials, III, pp. 75-6. See Staunton, Lives of Thomas Becket, pp. 135-6.] 

Barlow considers Thomas’ character as contributing to the dispute.[footnoteRef:76] Aware of his personal deficiencies, he had worked hard to rectify his perceived educational, social, and spiritual shortcomings to be the ‘best archbishop he could be’. Perhaps his personal piety and need to prove himself developed to fill the chasm left by the untimely death of his mother. Now. as his friendship with Henry also died, he filled the gap with God, increasingly viewing Henry a Tyrant, and himself the Church’s Champion. Where possible, his responses to the king tended to be measured, and taken under advice, for example with his bishops at Westminster, his Louis and the Pope during the exile, and Herbert, John, and William on his return to England. However, when wrongfooted, he made errors that exacerbated the conflict. For example, accepting the chirograph at Clarendon, having ordered resistance from the bishops, causing dissension in their ranks.  [76:  Barlow, Thomas Becket, p. 89.
] 


Despite mutual appeals to Alexander III over ‘criminous clerks’ and other contentious clauses, conferences aimed at genuine resolution, and a political compromise reached at Fréteval, persecution continued. [footnoteRef:77]   Matters had become far too personal for their former friendship to be restored. Thomas was financially and politically ruined, his family and followers persecuted, young Henry crowned without him and the king declining the kiss of peace. Henry and his friends faced excommunications and loss of face on the international stage.  [77:  Anne Duggan, Thomas Becket, pp. 129-78, 179-81, 190-5.
] 


Whilst Henry would ultimately progress a more coherent judicial system, the consternation caused by ‘criminous clerks’ carried consequences for all parties.[footnoteRef:78] Although stripped of status and worldly possessions, Thomas developed spiritually during his exile, ultimately taking on the crown of martyrdom at Canterbury Cathedral on 29th December 1170 following apparent reconciliation with Henry.[footnoteRef:79] The ensuing miracles aided his canonization in 1173 and, as evidenced by the distribution of reliquaries and other religious art, his cultic expansion across Christendom from its pilgrimage centre at Canterbury.[footnoteRef:80] Henry facing international opposition, including rebellion by his sons, came to repentance and concede the contentious Clarendon clauses,  including reversing the jurisdiction of secular courts over ‘criminous clerks’ with certain exceptions. The Compromise of Avranches in 1174 reversed the Constitutions of Clarendon’s controversial clauses including Clause 3, thus re-setting the judicial management of ‘criminous clerks’ in line with Thomas’ position.[footnoteRef:81] Clerical privilegium fori was reiterated by exemption from ‘judicial duel’ and also from appearing before a secular judge except for offences relating to forest law or a lay fief.[footnoteRef:82]  [78:  Warren, Henry II, pp. 319.
]  [79:  Robertson, Materials, III, 76-8, 107-12, 141-2.
]  [80:  Anne Duggan, Thomas Becket, p. 232. Diarmuid MacCulloch, A History of Christianity, (London: Penguin, 2009), pp. 375-6.
]  [81:  Barlow, Thomas Becket, pp. 272-3.
]  [82:  Warren, Henry II, pp. 538-42. 
] 


Unscrupulous and unchaste clerics appear alongside ‘criminous clerks’ Piers Plowman and Canterbury Tales. [footnoteRef:83]  Langland, for example, introduces an Irish priest claiming, ‘no more conscience, if only I catch silver, than I do a draught of good ale’ and the burgling cleric Brother Creep-in-the-House. Whilst these tales are pastiches, Canon reports dozens of cases of criminous clerical activity in the late fourteenth century. Indeed, as Erasmus points out, Canterbury was still capitalising on the Thomas’ cult by dishonest means well into the sixteenth century.[footnoteRef:84] [83:  G. G. Colton, Chaucer and His England, pp. 294- , (p. 295).     <https://archive.org/details/chaucerhisenglan00couluoft/page/294/mode/2up?view=theater > [Accessed 6 May 2023].
]  [84:  Erasmus (1526), Desiderius and Thompson, C. R (tr., 1911), Ten Colloquies of Erasmus, (New York: Liberal Arts Press, 1957), pp. 79-89.] 


In considering the matter of ‘criminous clerks’ dispute, this essay has started to unpick how the interplay of historical imperative, reforming zeal and divine mandate conspired to create a political battleground upon which a constructive friendship became an acrimonious fight to the death. What is particularly sad is that, had it not been for their obstinate personalities, had there been a willingness to compromise, the results need not have been so tragic. However, as their positions hardened, their actions more belligerent, then true reconciliation became more difficult, until Henry’s goal change from reining in his Archbishop to ruining Thomas, just as Thomas goal changed from defending the rights of the church to extending them before his ultimate capitulation. Despite great loss, so little was achieved, except to raise the profile of Canterbury as a pilgrimage centre until the 1530s.
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