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1.0 Introduction
This report will cover the tort of negligence and its essential 3 elements. It will also be outlining the importance of case law within construction and the impact it can have on a project’s progression. Finally, using the case of Vinci construction UK LTD v Beumer group UK LTD (2018) to outline the impact of adjudication upon deciding such a dispute.

2.0 The tort of negligence

A legal wrong such as the Tort of Negligence is committed when someone neglects to take reasonable precautions to prevent what a person would consider a risk. In many situations, for example a doctor and a patient or an employer and an employee, there will be an implied contractual relationship/agreement between the parties involved. Until a relatively recent change, it was necessary a contractual relationship to exist in order for a claim for negligence to succeed. In present times, a contractual agreement does not have to be established for a claim in tort to be successful. Due to the fact that people involved in accidents frequently do not know one another, for instance a road accident. The parties will often have no previous relationship at all.
Within construction, it refers to the situations in which a construction professional fails to meet the standard duty of care within the construction industry, resulting in harm to an employee or property.

3.0 The elements of the tort of negligence;
There are three main elements in which come under the tort of negligence. They are identified as duty of care, breach of duty and the harm caused by breach of duty.
3.1 Duty of care;
Any individual is required by law to use reasonable care in order to avoid hurting or harming another person. This responsibility is known as the "duty of care." For example a doctor has the duty of care of his patients. Duty of care is owed when someone is at possible risk of harm or loss due to someone else’s actions. In relation to construction the, the duty of care Is owed to workers/ clients on site by construction professionals such as project managers.
The standard of care; 
The standard of care is determined by the reference of what a reasonable person would of done. It may vary from person to person as a professional person with a high skill set will have higher standards and expected to take more reasonable action.
3.2 Breaching the duty of care;
When someone is harmed or hurt in an occurrence due to negligence from someone else, the duty of care has been broken. Additionally, if the offender knew or should have known that the activity would carry a high risk of harm or injury to a person, then this states that a reasonable person in the same circumstances would not have behaved that way and eventually redirected the danger of injury.
The standard duty of care ensures that all employers in all workplaces must identify any potential risks or hazards within the workplace and ensure that all health and safety measures are in place to ensure the safety of all staff within the workplace. The employees of the existing workplace also have a standard duty of care in which they must ensure they Take reasonable care of their own health and safety, comply with reasonable instructions and ensure they do not affect the health and safety of other workers.

3.3 Harm caused by breach of duty;
Damages resulting from a breach of duty must be proven by the plaintiff in a way that shows the defendants' negligence, whether it caused the damage directly or indirectly. In other words, the plaintiff must present solid evidence that the defendant is to blame for the incident; otherwise, if the defendant's actions resulted in the injury due to chance or unanticipated circumstances, this would likely be viewed as unforeseeable and the defendant would not be held accountable.
4.0 Case law within construction and the effect it can have on project progression
Paris v Stepney Borough Council [1957] ​

In this case the claimant had been working in a garage. The individual only had sight in one eye after damaging his eye significantly in the war. When cutting metal, he was not provided safety goggles. Unfortunately, a piece of metal struck the claimant in his undamaged eye leaving him blind. The claimant sued his employer in the claim of negligence.

Establishing that the defendant owed the claimant a duty of care, which was breached in a manner. This then caused the claimant unrecoverable harm. To establish the breach of any duty of care owed, the claimant must provide evidence that the defendant failed to act like any reasonable person would in the same situation.

For this case to be successful for the claimant, they had to determine what factors were relevant to determine how the reasonable person would behave, and therefore when the defendant would be in breach of their duty of care.

In the defendant’s argument, they stated that it was not normal practice to provide normally sighted employees with safety goggles, and therefore the defendant was under no obligation to provide them to the claimant.




The outcome;

The seriousness of the harm which might be caused to the claimant was relevant to how a reasonable person would behave. The court noted that the duty the defendant owed was to the employee (with all his known characteristics), not to a hypothetical ‘reasonable’ employee.
Because the claimant had sight only in one eye, there was a strong potential that the harm would be great: more so than would be inflicted on a normally sighted person. This meant that a reasonable person would take greater steps than usual to protect him. (lawteacher, 2021)


[bookmark: _GoBack]4.1 Conclusion
This case highlights the importance of the duty of care within a workplace and what effect it can have on someone’s life when not followed correctly. If the employee was provided with the correct health and safety equipment when using such dangerous power tools, the employee’s eyesight would remain in that eye. Due to negligence and poor health and safety management, he has lost his sight. Since this case, the health and safety at work act has been implemented into all aspects of the work industry. The regulations are proving their importance to this day by keeping people safe and minimising work-related injuries daily.
5.0 Importance and the possible impact on project progression
This case law still proves its importance to this day. The case took place in 1958 where health and safety regulations were not as in depth as todays. Without cases like this there would be little to no changes and alterations to the regulations. Incidents like this have almost acted like a lesson to the health and safety at work board. All construction sites will come across health and safety issues, whether it be smaller incidents like a cut on a finger or larger incidents with more severe outcomes. No matter the size of the incident, they all need to be reported so that they can be dealt with professionally. If the correct measures are taken place by contractors on site, there should be less incidents. Relating to this case, if the defendant had provided his employee with safety goggles, the claimant would have kept his eyesight in that eye. This case is still related to daily within the construction industry as there are many near misses or incidents which are like this case.
Risk assessment and method statements are now in place to prevent any work-related injuries. Relating to this case, a risk assessment would be done before any works is carried out. The risk assessment would identify what risks there are when performing this act, who is at risk and what can be done to lower the risk. A method statement is in place to guide all workers on how to perform any work acts safely. 
Permits are also a method which helps prevent any possible accidents. A permit is issued when the site management team are happy that the person is competent and trained to carry out the work act, all safety equipment is being used and finally that there are no possible hazards around the area that may cause harm to any employees.
All these measurements are in place as part of the duty of care act within a workplace and prevent negligence in the workplace.


6.0 The impact of adjudication upon deciding a dispute.
Adjudication can be a beneficial method of settling a dispute between multiple parties. An adjudication is a formal judgement which is decided within a court where it is both heard and judged. An adjudication provides a very short window in which the dispute must be settled, which can be beneficial for organisations wanting a dispute settled in a short period of time. The timeframe can be extended to 42 days if both parties involved in the dispute agree. However, in the “Vinci Construction UK Ltd v Beumer Group UK Ltd” case it’s a lot different.
Brian Eggleston was the adjudicator for the 7th hearing of this case. He made the decision in ‘Vinci construction’s’ favour coming to the conclusion that £9.7 million was owed to Vinci construction by beumer group. Beumer group however made the decision to challenge the adjudicator. The challenge was made because Beumer group believed that the adjudicator did not keep the requirements of natural justice in mind when writing his decision. As an adjudicator is a 3rd party organisation appointed by both parties, the decision can be overruled by a legal decision from a judge in court.
As the adjudicators decision was challenged the by Beumer group the only other option was to face the judge in court to settle the dispute. This gives the challengers another chance to win the dispute by providing evidence on how the adjudicator’s decision is incorrect. 
Beumer group used the following 3 arguments in court;
· The first argument was that the seventh decision was inconsistent and had the same arguments as adjudications four and six.
· The second argument was that the adjudicator failed to provide any valid reasoning for his decision.
· The final argument within the court was that the adjudicator did not disclose or order Vinci to disclose materials from a previous adjudication. This was relevant because Beumer had asserted that Vinci was running a different case in the seventh adjudication to the one it had argued in an adjudication started by Balfour Beatty Engineering Services Ltd against Vinci in September 2016. (cope, 2018)
The judge had no issue with the adjudicator’s decision and believes that his decision was made fairly considering the amount of information he was provided by both parties. Both parties provided what they believed was enough information for them to win this dispute. The judge discovered that at no point did either party order for the adjudicator to close the dispute so the adjudicator had no reason to take such action.
With a large dispute like this (Vinci Construction UK Ltd v Beumer Group UK Ltd). An adjudicator’s decision is likely to be challenged due to what’s at stake, in this case £9.7 million. It can cause great amounts of frustration to the losing party leading them to challenge the adjudicator’s decision in court. Although the adjudicator’s decision may be correct it can be overruled by the courts. If the adjudicator’s decision is to be found correct then his decision stands and the losing party have to pay the fees that are ordered to be paid. 
An Adjudicator’s decision are very rarely incorrect and for that reason they are rarely successfully challenged by the losing party within court.
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