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An Evaluation of the Role of Consideration

Merkin and Sainter (2021) look at the following factors involved in the formation of a contract. These are Agreement, Intention to be legally bound and Consideration. Agreement requires both offer and acceptance. “An offer is an expression of willingness to contract on the specified terms without further negotiation, so that it requires only acceptance for it to be binding” (Page 38) and “Acceptance is what turns a specific offer, with the intention to be bound, into an agreement”. (Page 52). There must be intention to be legally bound and there must be conclusive proof that both parties agree to be legally bound. Intention to create legal relations helps the courts to refuse enforceability to non-legal agreements such as agreements made between family members. Consideration is what this essay will focus on.  There will be an explanation of what is meant by consideration, a discussion of the different types of consideration as well as an explanation of what makes a valid consideration. The issues that arise with consideration and the reforms that can be made when these issues arise will also be looked at in detail.  After evaluating the strengths and weaknesses of consideration the conclusion of this essay is that work is needed on the doctrine of consideration due to issues with promissory estoppel, nominal consideration and over and under inclusivity in consideration.

Consideration can be defined in the case of Currie V Misa (1874) which explains that a valuable Consideration “may consist either of some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility, given, suffered or undertaken by another” As Kati (2022) explains, consideration must be valid.  For consideration to be valid then something must be offered that is viewed as valuable by the law: this could be money, an obligation to complete a task, property, or a legal right such as a form of license. Consideration must not be past.  In the case of Roscorla V Thomas (1842) the consideration was not given in return for the promise.  As consideration was made after the sale it was viewed as past consideration.

Another type of consideration is nominal consideration, nominal consideration differs from valuable consideration as Adams (2016) explains.  It means that adequacy of consideration is not judged and that a peppercorn could be considered a valid exchange for a promise. The peppercorn issue will be investigated later in this essay. There is a difference between consideration that is executory and consideration that has been executed, Gopal (2021) explains that executed consideration means that one party has performed their promise and so has provided their part of the consideration and executory means that neither party has completed their promise but will do so in the future.

Baird (2019) explains that promissory estoppel means that contracts would be enforceable without consideration if one party was greatly reliant upon a promise.  Promissory Estoppel was a concept established after the case of Hughes V Metropolitan, (1877) the contract contained a covenant whereby the lessee had to carry out repairs if the lessor gave notice.  When Hughes gave notice, the company would initiate negotiations which subsequently broke down. The House of Lords felt that the existence of the implied promise was not really in doubt. However, it was unsupported by consideration and therefore unenforceable.  The House of Lords refused to accept that argument and so promissory estoppel was introduced. Without promissory estoppel, the party dependant on the promise would be disadvantaged.

However, one issue that may arise when using promissory estoppel is that certain rights can be suspended.  In the case of Tool Metal Manufacturing Co. Ltd. V Tungsten Electric Co. Ltd.  (1955), workers were not entitled to receive the compensation payments which would have otherwise been paid during the period of suspension.  However, it was found they were able to revive this claim in the future.  In this case estoppel has caused financial damage to a party when it exists to prevent damages.  There may be a situation where a party needs the payments immediately rather than have to make another claim in the future, leading to potential financial hardship. Promissory estoppel should be more concerned with legal benefit to parties. In the case of South Caribbean Trading Ltd v Trafigura Beeheever BV (2004) the judge, Coleman J, ruled that there should always be a legal benefit rather than a practical benefit. This was said in opposition to the case of Williams V Roffey (1991) where a practical benefit was the main benefit.  It could be more legally beneficial if promissory estoppel did not suspend rights or mean claims would have to be remade in the future.  Parties may need money to keep up with payments such as taxes that they are legally obliged to pay and so these changes should be made to estoppel.

Columbia Law Review (1935) explains that in the peppercorn theory exchange does not need to be adequate for there to be valid consideration. This means that something offered as a return promise could be significantly less valuable than what was given as a promise by the other party, and it will still be held as valid consideration.  One upside to nominal consideration is that as said by UpCounsel (2024) nominal consideration can be used to conceal information from the public, such as the value of real estate. However, this still seems like one party can be disadvantaged as data that they consider important could be hidden from them. One case which clearly demonstrates the problem with the peppercorn issue is Chapelle & Co Ltd V Nestle & Co Ltd (1960) where Nestle offered up the receipt for the wrappers as a promise in response to the offer of a gramophone record.  This was deemed valid consideration. The issue here is that there is no detriment to Nestle and no benefit to Chapell so it is an unfair exchange and should not count as valid consideration.  But as it is seen as valuable in the eye of the law then there can be no opposition to the decision.  So, in situations like the one seen here it is easy for one party to benefit from the promise of another party and, in reality, give nothing of value in return. This could potentially lead to an abuse of an inadequacy loophole within consideration.

Nominal Consideration is unfair.  What constitutes value in law may be of little or no value to the opposite party and leaves benefit on one side and detriment on the other. This may appear as invalid consideration. Nominal consideration stretches the doctrine so much that it is not accommodating and change needs to be made.  An example of why the doctrine of consideration should not be stretched is the case of New Zealand Shipping Co Ltd V Satterthwaite & Co Ltd (1975) where the machine owners’ promise was a limitation to rights against the carrier and other parties.  it is not fair to say there will be fewer rights for a party as it cannot be applied. It seems like anything, material or immaterial, counts as a valid promise which not only leaves parties to be disadvantaged but which shows why revisions of what is viewed as acceptable consideration are needed.

In consideration, there have been cases where there is over inclusiveness, where factors that are not really a valid bargain have been used a valid promise. This is seen in the case of Ward V Byham, (1956) where the mother’s statutory right to look after the child was seen as a valid promise against the fathers maintenance payments, when it is a legal requirement for her to do so.   Doing something you are legally bound to is not a promise for consideration. It is something you must do or potentially have to face prosecution.  This is not a detriment to the mother, but she still benefited from the father’s payment.  This means preexisting obligations could be used to gain an unfair advantage over other parties and shows a change is needed in consideration as this could lead to a great deal of unfair exploitation of parties. There needs to be changes made to what is seen as valid consideration. 

There Is also an issue of under inclusivity in the case of Coulls V Bagots Executor and Trustee Co Ltd (1967) which undermines consideration. A party that gave no consideration was entitled to sue for a claim as they were in a joint promise with another party. In this instance there is no consideration whatsoever so it would be assumed this party would not be involved in the contract.  This shows an under inclusivity of consideration as there are ways for parties to enter contracts by offering nothing to the other parties which shows consideration is in reality not used in places where it should be.  This shows a flaw in the doctrine which needs to be changed. There needs to be a review of what counts as a valid promise and a reform so that all parties must contribute a promise, as said by Quinn (2019, Page 94) “The courts sometimes give a rather artificial interpretation of the principles of consideration, in order to avoid unjust avoidance of an agreement”.  It seems that this artificial interpretation can do more damage to parties than benefit.  This is why there needs to be less ambiguity in what constitutes valid consideration to help avoid these issues in the future.

In conclusion, whereas there are some upsides to consideration, such as the estoppel model which prevents parties from suffering detriment if they were dependent upon the promise of another party and some parties benefiting from how nominal consideration can help conceal information from the public but as said above this can still disadvantage other parties, the role of consideration in law needs improvement. Promissory estoppel can create problems for a party when rights are suspended, and they must make claims in the future to attain what they did not have during the suspension. Nominal Consideration shows that what is considered adequate consideration needs to be reviewed, as it is a detriment to one party and a benefit to another, when consideration requires both benefit and detriment on both sides, so the whole model is contradictory to what is seen as a valid consideration. Consideration leaving room for both over and under inclusivity shows that what acts as a valid promise needs to be reformed as it does not make sense for a statutory right to be considered a promise as it could mean that a party does not suffer detriment, nor should a party be involved if there is no consideration on their behalf.
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