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The purpose of Law in any society is to prescribe and proscribe the safe conduct of the people in order to ensure an egalitarian society. The scope of the law and the paradigm of the law must be such that are very comprehensible to satisfy the yearnings and aspirations of the people. The Law in relation to non-fatal offences against the person as captured in the Offence Against the Person Act 1861 is one of such laws. However, the language and paradigms of the Act has become the subject of many deliberations in more recent years (Raz, 1986).
The Offence against the Person Act (1861) is an Act of the Parliament of the United Kingdom and it was enacted over a century ago. This Act is a combination of existing statues in relation to the law of violence. The most committed offences are s.18, s.20, s.47. (Offence against the Person Act, 1861.)
Child (2017) analysed and categorised these offences into two main groups, ‘result focused’ (S.18, s.20. s.47, s.36, s.44) which refers to the degree of harm suffered by the victim’ and ‘conduct focused (the other offences in the act) which refers to the degree of harm and also with the manner in which the harm has been inflicted’.
This essay will attempt to discuss these criticisms as outlined by the Law Commission: unclear hierarchy of offences and sentencing, definitions of offences that are irrelevant and serves no purpose within a modern purpose and the outdated and archaic languages to justify if there is need for a reform.




THE OFFENCE AGAINST THE PERSON ACT 1861
The Law Commission (2015b) observed more attention is given to the circumstances surrounding the injury rather than the extent of the harm and the victim. Thus, creating unnecessary categories of different offences relating to the same harm but caused in different ways. Although the offences were categorised distinctively according to their seriousness starting from malicious wounding or infliction of grievous bodily harm to assault being the greatest offence followed by occasioning actual bodily harm and the least offences, assault and battery nevertheless, the structures are not clear and the punishments and penalties are not commensurate with the offences. s20 and s.47 have different penalties but carries the same measure of punishment; 5years imprisonment. s.47 carries the same maximum penalty of six-month imprisonment with assault and battery which are lesser offences (Sentencing Council, 2011b).
 This absurdities and lack of clarity occasion frustrations for the judges and those in the criminal justice system in their administration of justice and sometimes they are left with no choice than to create that distinction when interpreting them using the literal rile, mischief rue and golden rule (Law Commission, 2015b). The following cases were cited to back up of this argument: In R v Burstow (1997), R v Ireland (1997) and R v Dica (2004), it was opined that ‘inflict and ‘cause’ meant the same thing. In R v Burstow, it was concluded that ‘inflict’ in s.20 carried the same meaning as cause’ in s.18 and so, they could be used inter-changeably. House of Lord’s decision in R v Ireland answered the questions that words alone amounts to an assault. The silent ceaseless telephone calls were held to be assaults which causes the victim to suffer psychological harm. In DPP V Santa-Bermudez (2002), The Divisional court held that by his action he has created a danger and thereby exposes another to a reasonably foreseeable risk of injury. 
The following two similar cases in which the defendants both infected their victims with HIV is also worth considering as it has led to a number of criticisms in the different judgement given: R v Dica (2004) and R v Kozani (2005). The confusion of why Dica’s appeal was allowed and Konzani appeal was not quashed is yet to be understood by many. Though the argument was that in R v Dica (2004) the appeal was appeal allowed because of a flaw in the question of the law; the judge misled the jury but in Kozani’s case, the jury was not misled.
In R (Kracher v Leicester Magistrates’ Court (2013), the magistrate court convicted the defendant charged with assault by battery. Although they were not sure he had hit the victim, they were convinced he had threatened him. An appeal against the conviction was allowed. He had been charged with a battery and so could not be convicted of the different offence of common assault. These shortfalls are bound to happen when the law is not clear. Herring, (2018) observed that the meaning of the word ‘assault’ is straight forward but the courts have struggled interpreting this.
It is for this reason that Reed (1995) taking a cue from the commission’s report of 2015 considers the act to be confusing and that there is no clear-cut definition of offences.
On the other hand, though Gardener (1994) and Horder (1994) argued that there is no overlap as the commission made it appear. The offences are different form one another and categorised differently. For instance, s.18 “cause”, which is ‘GBH’ that needs to be ‘caused’ has ‘intention’ as a condition whereas in s. 20, GBH has to be ‘inflicted’. This is apparently why they have different punishment. Also s.47 being ‘Assault occasioning bodily harm’ has a ‘harm’ element and also creates ‘a crime which one can commit by committing another crime’ that made it different from others. Thus, the commission argument for a lesser sentencing for s.47 because they see it as a lesser offence is misleading. They are focusing on the harm rather than the wrong.
The commission found it absurd that the Jury can discharge/acquit a person for an offence and convict of a lesser serious offence. In R v Wilson (1984) the defendant was charged with s.20 GBH but the jury convicted him of a lesser offence, s.47 ABH; in R v Bollom (2004), the defendant was convicted by the jury for a s.18 offence but upon appeal, the conviction was quashed and substituted for a s. 47 offence. Apparently, a person can be charged with a s.18 offence and can be convicted of a s.20 offence or charged with a s.20 offence and convicted with a s.47 offence. (Law Commission 2015c). Herring (2018) called this ‘’ ‘Mixing’ and ‘Matching’ the offence’’.
The commission also argued on the unnecessary categories of offences. The Act is made up of different offences relating to the same harm though caused through different ways. For example, s.23 causing GBH by poisoning or s.28 using explosives were unnecessary to be categorised because they have been taken care of in s.18 or s.20,  s.20 can be committed in ten different ways but are penalised in different ways, s.29 is a section that deals extensively with crimes that can be committed just with explosives, and s. 36, assaulting a clergy man in the discharge of his duty could be categorised under the general offences of assault and battery (Law Commission 2015b)
Another major criticism is that the act contains offences that are irrelevant and serves no purpose within a modern purpose. These crimes were prevalent in the period the act was enacted but are no longer applicable. Examples:  s.17 ‘’…. Save himself from shipwreck’’, s.31 ‘’setting spring guns’’, s.35 ‘’drivers of carriages’’, s.36 ‘’obstructing or assaulting a clergy man….’’, s.37 ‘’assaulting a magistrate in the exercise of his duty’’, ‘’placing woods….’’ s.39 ‘’,’’…… sale of grains….’’. (Offence against the Person Act 1861)
The languages are also outdated. Examples: ‘detainer’, ‘penal servitude’, ‘spring guns’, ‘woods’, ‘carriage’, ‘gunpowder’. These words are no longer relevant in present day world and some of their meanings have also changed overtime. The result is that the judges and magistrate struggle to understand some of these words and sometimes in the process of interpreting them leads to miscarriage of justice or mistrial (Law Commission 2015b)
Jefferson (2012) supported the commission’s arguments that the language used within the 1861 Act is outdated. He tried to examine the recent changes in the manner in which the Law Commission will implement the Bills by laying out how outdated the main crimes in the Offence against the Person Act 1861.
 Gardner (1994) appears to have a different opinion. He agreed that the word ‘malicious’ could be confusing, interpreted wrongly at the detriment of the offender and suggested a replacement. However, he disagreed that the languages are archaic and unfit for use in a modern society. According to him, it was exaggerated. He argued against the commission proposals for the languages used in the act to be changed completely to easy read and simple languages. He observed the commission is mostly concerned about the juries and the magistrates who according to them struggle to interpret and apply the law to different scenario and the layman on the street would not understand it either. He called what the commission is pushing for ‘textual clarity’ (languages to be clear to everyone) while he tends to go with ‘moral clarity’ (what is right for justice).
The commission believes that the ‘harm principle’ was violated in the act and so offences should be based on the type of injury intended or caused. Citing the example of the case R v Golding (2014) who was convicted of a s.20 offence. The court reaffirms that in this case, herpes was a ‘’really serious bodily harm’’ although noted that that in a future case, the trial would be left for a jury to consider whether the ‘herpes’ infection was, indeed, really serious, on a case to case basis. Gardner (1994) believes it was misunderstood. His observed that the commission’s argument against the act being in conflict with the rule of law was exaggerated. 
The commission proposes the 1861 Act to be replaced by a comprehensive modern statue on offences against the person; section 18, 20 and 47, replacing the phrase ‘Grievous Bodily harm’ and ‘Actual Bodily harm’ with the word ‘injury’. They also suggested a new offence carved out of s.47- Aggravated assault, triable only in the magistrate court (Law Commission, 2015b). Gardener, (1994) found completely replacing ‘grievous’, ‘assault’ with ‘injury’ absurd. He observed that these words create the uniqueness; when those words are removed from the sentences, they would lose their essence, strength and seriousness. He also criticised the commission’s attempt to define assault as ‘force’ and ’impact’ for that was not what was intended by the draft man of the 1861 act.  ‘The wrong of an assault in s. 37 is different from the wrong of a s. 20. The two may overlap but they are not in the same family of crime.
Horder (1994) also criticises the commission proposal to replace Grievous and inflict with ‘injury’. He was particularly concerned that the proposed amendment would remove the moral virtue the statue intends to capture or reflect. He kicked against the reform of the commission replacing ‘GBH’ ‘ABH’ with ’injury’ and suggested ‘representative labelling’ which seek to ‘ensure that the definition of an offence will itself give us an accurate moral grasp of what the defendant has done in committing the offence’. He observed that though the offences were cited in details, there was no labelling of the crime itself. He argued that the definition of the offence not only explained in details the crime someone committed, but also gives the crime a name. Taking his argument from the criminal law 1967, the original law upon which s.18 was enacted. The offences were specially named: ‘maim’, ‘disfigure’, ‘disable’ but have all been lumped into what we now know as Grievous Bodily Harm.  
Jefferson (2012) supported Gardner’s argument of labelling and naming the offences. He suggested the redraft of the three main offences of harm, s.18, s.20, s.47 to be: ‘’An offence of very serious harm’’, ‘’an offence of serious but not very serious harm’’’’ and an offence of very serious but not very serious harm’’. He argued the commission’s suggestion for replacing GBH with ’injury’ and suggesting it does not include anything caused by disease is debatable.
The commission also suggested reform of s.47 on consent. They found out that lack of proper understanding of this offence has led to similar cases with different judgement. They found it unreasonable and opined it had led judges to use their discretion leading to mistrial and miscarriage of justice as in R v Dica (2004) which was earlier discussed where the presiding judge sent the case back for retrial because of an error in the law. These are problem that occur when the law is not clear. The following case are also worth mentioning because of the confusion in the law of consent is R v Brown (1994) where it was held that consent can only be valid if it is freely given by someone with capacity to consent. The House of Lords found that injuries deliberately caused as a result of sadomasochistic activity is an offence, irrespective of consent, meanwhile in R v Wilson 1997, the case of a man who branded his initials on his wife, it was held to be a valid consent because it took place in the confines of their matrimonial home. According to the presiding judge, branding is not tattooing compared to the activities in Brown and also each case is dealt with based on its own facts (Law Commission 2015a, p 13).
 McCombe (2017) acknowledged the Law Commission’s proposals for a reform of the current law, however he observed that they did not cover most grounds and he argued for a robust reform. He suggested an approach of the defendant being responsible for the crime they have committed and not focus on the crime itself. Citing the case of R v Robertson where the defendant was acquitted because doctors gave evidence the marks were superficial. He has not only assaulted his victim but he has injured and wounded someone and should therefore be punished. He pushed that battery should be separated from assault. 
During the research, it was found out that the Bar council and Criminal Bar Association appeared not to be in support of a total reform. They are of the opinion that the flaws have been interpreted in case laws by judges (Eugenicos, 2017)
Though others agitate for a total ‘replacement of the law’, (Eugenicos, 2017) suggested three forms the reform could take: ‘’Leave the act as it is and allow the judges and juries to continue to interpret it’’, ‘’tweaking some sections and expunging the unnecessary offences not fit for a modern society’’ and ‘’total replacement the 1861 act with new legislation’’ 
It can be seen that Inspite of the several attempts by various government institutions like the Criminal Law Revision Committee’s, the Home Office’s 1988 consultation paper and draft Bill to reform the Act, no meaningful reform has taken place.
CONCLUSION
 The evidence suggests that the laws need to be reformed in such a way that it would be succinct, transparent, easily comprehensible, easy to understand by the administration of justice in the definitions of the offences, show good hierarchy and also the gravity of sentences accorded to the offences as overlapping could be confusing and misleading. During practical application, members of the bench attested to this. To capture some of their words: ‘’The Lord Chief Justice of England and Wales, the Rt Hon the Lord Thomas of Cwmgiedd says “the legislation is out of date….’ new ways of offending are not adequately captured”. His honour Judge Andrew Goymer, for the Council of HM Circuit Judges’ “Judges and Juries have to more often than not struggle to interpret the current law that is now 154 years old”, John Atherton, of the National Bench Chairman’s forum, said- “… trying to read and understand the 1861 Act, I was struck by the outdated use of words and phrases”, Lord Justice in the case R. v Parmenter (1991) said “(A)s unworkable in practice as it is objectionable in theory”. He noted that the law offences of malicious wounding or inflicting grievous bodily harm in practically impossible to interpret (McColgan, A. 1992 p. 135)
Labelling the offences appears to be the right course to take. When offences are labelled and named appropriately, it calls to mind immediately the offence committed by someone. For instance, when one goes to a supermarket to purchase an item. All the sections are carefully labelled from groceries, to household items, baking, toiletries etc (Eugenicos, 2017).
Therefore, there is need to for an urgent reform to mitigate the damages of miscarriages of justice. Though the word ’grievous’ and inflict’ should not be expunged as suggested by the commission (Jefferson, 2012).
 “English law still lacks a criminal code”. Though there has not been a “comprehensive code” despite the proposals but it is as a road map that will lead to the eventual reform’’ (Samuel, 1992, p.229).
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