In contract law, the intention to create a legal relation is the third essential element after consideration and agreement in the formation of a valid contract (Poole, 2016). A contract refers to an agreement that can be written, oral or implied by conduct between two parties which is recognised by law (lawinsider, 2023). For a agreement to be called a contract or recognised by law, the ‘intention to create legal relation’ element is crucial. Intention to create legal a relation means that the parties of the contract are intending to be legally bound by their deal instead of making a social or domestic plan (Elliott, 2019). Not every commitment or agreement made between persons is meant to establish legal duties (Gulati, 2011.). A friend's agreement to meet up for coffee or attend a party is an example of an agreement that may be established just for social or domestic purposes. The courts will not enforce the agreement in these situations because the parties do not intend to be legally bound But, in other circumstances, such as in a business deal or an employment contract, parties may reach an agreement with the aim of forging a legal relationship. When one party violates their contractual responsibilities, the other party may take legal recourse to uphold the agreement. It is important for courts to find if there is intention to create legal relation because understanding whether an agreement is legally binding or not saves the courts time towards contracts that are not legally binding. This is also necessary to guarantee that commitments are kept and that the law is enforced equally and consistently in the case of legally liable agreements. None the less, depending on the nature of the agreement, the courts may use a different approachs when deciding whether there was such an intention. The nature of the agreements can be categorised into agreements made within a social/domestic context, a commercial/business context, and public bodies or those which affect public interest. For all these categories the law recognises an initial presumption and later a rebuttable presumption, which is a presumption which can be defeated if evidence can show it not to be true (KHOURY, 2014.). 

In a social or domestic setting mostly parties get into agreement on trust and affection bases and not intend to face legal consequences, hence Courts initially presume that the parties do not intend to be legally bound when making decisions (Gulati, 2011.). Such kind of agreements are enforceable only if there are clear intentions to make legal relations. In Balfour v Balfour [1919] a husband promised his wife a financial assistance. The wife filed a case when the husband did not pay. The court declared that this agreement is not binding as there are no intentions to create legal relationships between husband and wife (Saprai, 2017.). Again, in Jones v Padavatton [1969] A mother offered her daughter a London house and a monthly income if she shifted to London to pursue her education. The court declared that this agreement made within close family members do not have intentions to create legal relationships and determined that there was inadequate evidence to disprove the assumption of absence of purpose amongst family members. Unlike the case Balfour v Balfour [1919], when the couple are separated, the court expects them to be committed to their agreements (Rose, 2022). This is where the initial presumptions are rebutted. When the parties are separated, any commitments between them are most likely to be legally intended as parties would be less likely to make any agreements based on trust and affections. This can be seen In Merritt v Merritt [1970], Leaving his wife, a man went to live with another woman. The husband agreed to give the spouse £40 per monthly for mortgage payments and transfer his half of the house to her if she paid all mortgage costs until it was paid off. The court considered this agreement to be binding. Alternatively in Simpkins v Pays [1955], Simpkins lived with Pays and her grandchild. The three agreed that Ms. Simpkins would fill out a weekly newspaper contest ticket, each would make three predictions, and if they won, they would divide the reward. Ms. Pays' granddaughter's coupon prediction earned £750. Ms. Pays refused. The agreement among the three was considered legally binding although they lived in the same household since Ms. Simpkins did not fill in the tickets as an act of social service. The court held that An mutual agreement despite it being informal leaded to a legally binding agreement. This rebuts that in some cases the agreements can be legally binding even if the members are of the same house. When agreements are too informal or oral these is a need to document them and have enough evidence for them to be enforceable. This can be understood in Wilson v Burnett [2007] Where 3 woman orally agreed to share the competition prize money after winning and when the winner refused to do so , the court held that there was not enough evidence for it to be enforceable. However even if the parties are family members, seriousness and proper communications can show legal intentions, e.g., parker v Clark [1960] An elderly couple offered their house to their niece and her partner in their will if they lived with them. Couple sold their house in reliance on the original agreement, this was serious enough to show their willingness to be bound by their agreement. 

Agreements made within a commercial/business context are generally legally binding since business parties would enter into an agreement with an commercial intention (Mahdi, et al 2013). Example in Esso v Commissioners of Customs and Excise [1975], Esso ran a promotion that any motorist purchasing more than 4 gallons of petroleum would get a free coin from their world cup coins collection. The coins were not in exchange for an money consideration, therefore not subjected to tax. However Esso was legally bound as the coins were offered in a commercial context to maximise profit and benefit the business. Further in McGowan v Radio Buxton [2001], Ms. McGowan entered a radio station sweepstakes for a Renault Clio. Ms. McGowan triumphed. Instead of the automobile, the radio station gave her a toy Clio. The radio station stated the advancement was not a legal contract. The court decided that, As the advertising does not specify a toy car, McGowan is entitled to one. Similar with Carlill v Carbolic Smoke Ball Company [1893], The Smoke Ball Company will pay £100 to anybody who catches influenza after using the ball three times a day for two weeks as directed is legally bound with its promise. Agreements made between employer and employee within a business context are considered to be binding. In Edwards v Skyways [1964], The defendants promised him ex gratia payments equivalent to the company's retirement fund contributions if he ceased contributing. Any situation following this would be irrelevant as the promise was binding. However not all agreements between businesses are legally binding. In Rose & Frank v Crompton Bros [1925], An English company and an American company went into a sole agency agreement of the sale of toilet paper. The written agreement included a phrase specifying that it was neither formal nor legally binding, but rather a "honourable pledge" between business partners. Thereafter when the American company placed orders , the English company terminated the agreement and refused to fulfil the order. The honourable pledge showed that the parties did not intend to be legally bound (RAW, 1926.). This element rebutted the common presumption in commercial contracts. Although between business parties , letter of communication and authorisation determine the existence of an contract. Kleinwort Benson v Malaysian Mining Corp [1989], A Malaysian company wrote the bank a "comfort letter" stating that its policy is to guarantee that its subsidiary company would satisfy the bank liabilities. The bank provided £5 million initially and £10 million subsequently. The merchant bankers used these letters to request the business to pay the subsidiary's debts when the subsidiary fell into liquidation. The court held that the comforting letter stated the company’s current policy and not a legally binding promise that the ‘policy’ will remain constant. comfort letters cannot be an evidence to confirm a binding contract. In ERDC Group Ltd v. Brunel University [2006], When planning approval was granted, construction began under letters of appointment and continued until their expiration. The additional work was performed after the letter of intent's authorisation had expired. The letter of intent had established a contract and outlined the fees for the job. The contract does not apply to the additional work, the rates might nevertheless be applicable to the additional work performed as a continuance of the contract job. In the Statutory exceptions – Trade Union & Labour Relations (Consolidation) Act s.179, the act sets out statutory exceptions to the kinds of claims that can be made against a trade union in the context of trade disputes. This implies that as long as a trade union complies with the requirements of section 179, it cannot be held accountable for inciting a violation of a contract or interference with the employer's business when it engages in conduct that would often be prohibited (such as pushing employees to go on strike). It's crucial to remember that this exclusion solely pertains to trade disputes and does not provide trade unions general immunity for all of their acts. Likewise, workers of a trade union who commit criminal acts are not shielded by section 179. In the case of Edmonds v Lawson [2000], there were a few aspects that court considers to draw a line between contract of apprenticeship and contract of employment to decide if the claimant was entitled salary. It was declared that provision of education and training was not employment since it was voluntary with no payment on either sides. In commercial contracts , specially between employers and employee consistency and certainty are supposed to be maintained since any promises among them would be for commercial gain with intentions to create legal relationships. Consequently, in Attrill and Others v Dresdner Kleinwort [2013] an employer who made an oral commitment to pay relevant workers a guaranteed performance-based bonus intended for the promise to be legally enforceable. Agreements between two individual about business cannot be legally binding when the agreement is too casual and cannot be proven. This can be seen In the case of Blue v. Ashley [2017] and MacInnes v. Gross [2017], In both instances, business partners made promises of substantial sums over alcoholic lunches. Both offerors successfully contended that the social setting, the use of alcohol, the absence of a formal written agreement, and the exaggerated character of the offers demonstrated a lack of genuine intent to be bound. Coulson LJ, the judge in MacInnes v Gross [2017] case noted that “the formation of a contract can be anywhere and under any situations” , but few key elements in the contract like the remuneration was too uncertain and informal. Important information of an agreement must be documented for reference purposes. In Volumatic Ltd v Ideas for Life Ltd [2019], A Product design and manufacturing agreement to develop a cash counting machine banknote pouch was signed in 2005. The parties proceeded to create and produce the Product. Claimant bought a significant amount of goods. In 2016, the Claimant filed a case, seeking an order requiring performance, so that the rights to intellectual property in the product would be given to the Plaintiff. Facts are that the claim was done after 11 years of the settlement of the contract and since both parties signed the agreement there was a strong intention to be bound to the agreement, however "A party cannot disregard a contract for more than 10 years and afterwards demand particular execution of the section that benefits it," the Court said.

Agreements made with public bodies or those which affect public interest, the courts use a similar approach entities as they do in the commercial context. This is due to the fact that public agencies normally function in a commercial way, and agreements with them are frequently formed for financial or commercial advantage. In Willmore v South Eastern Electricity Board [1957], The claimant wished to install electric laps that give steady heat for raring chicks. Being informed that the defendants electric supply would be stable for the purpose the installation took place. When the lamps failed and the chicks died the claimant field a case. It was decided that the defendant delivered electricity in line with statutory duties and there was consequently no purpose to form legal connections. In contrast, with Triefus v Post Office [1957], Triefus delivered a pricey package through registered mail. The Post Office lost the package, and Triefus sued. The Post Office said that someone else delivered and signed for the item. This case established the idea that a post office is accountable for the loss of a registered parcel, despite the fact that it was delivered and signed for by another individual, if it failed to deliver the parcel to the right recipient. The court also ruled that the Post Office's obligation was not limited by registered mail. With Robinson v HM Customs & Excise [2000], Customs awarded compensation for information, but there was no legal and contractual relationship. Hence customs cannot be held liable for not rewarding on successful communication of information. When the agreement is clear to not have legal intentions then the initial presumption can be rebutted.




























Reference list

Elliott, C. (2019) Elliott & Quinn’s contract law . Twelfth edition. Harlow :, Pearson.

F.D. Rose (ed.) (2022) Blackstone’s statutes on contract, tort & restitution . Thirty-third edition. Oxford :, Oxford University Press.

Gulati, B., (2011). 'Intention to Create Legal Relations': A Contractual Necessity or an Illusory Concept. Beijing L. Rev., 2, p.127.

KHOURY, D., (2014). Relationship no longer conquers all: the diminishing role of the rebuttable 
presumptions. LAW INSTITUTE JOURNAL, 88(5), pp.44-47.

lawinsider (2023) lawinsider.com. Available at: https://www.lawinsider.com/dictionary/contacts (Accessed: 15 march 2023).

Mahdi, N.M.N., Anuar, N.I.M., Razmin, N.H. and Yusoff, N.D.M., (2013). Enforceable contracts: intention to create legal relations.

Poole, J. (2016) Textbook on contract law . 13th edition. Oxford :, Oxford University Press.

RAW, (1926). Animus Contrahendi. Agreement Binding in Honour. Ousting the Jurisdiction. Repugnancy. Rose and Frank Company v. JR Crompton, Ltd., and Others et e contra.[1923] 2 KB 261 CA [1925] AC 445. The Cambridge Law Journal, pp.377-379.

Saprai, P., (2017). Balfour V Balfour and the separation of contract and promise. Legal Studies, 37(3), pp.468-492.



















 case and legislation list

Attrill v Dresdner Kleinwort Ltd [2013] EWCA Civ 394 (26 April 2013)
Balfour v Balfour [1919] 2 KB 571, [1918-19] All ER Rep 860, 121 LT 346
Blue v Ashley [2017] EWHC 1928 (Comm), [2017] All ER (D) 198 (Jul)
Carlill v Carbolic Smoke Ball Company [1892] EWCA Civ 1
Edmonds v Lawson [2000] EWCA Civ 69, [2000] QB 501, [2000] 2 WLR 1091
Edwards v Skyways Ltd [1964] 1 All ER 494, [1964] 1 WLR 349
ERDC Group Ltd v Brunel University [2006] EWHC 687 (TCC)
Esso Petroleum Co Ltd v Commissioners of Customs and Excise [1975] UKHL 4
Jones v Padavatton [1969] 2 All ER 616, [1969] 1 WLR 328
Kleinwort Benson Ltd v Malaysian Mining Corporation, [1989] 1 WLR 379
MacInnes v Gross No. 2 [2017] EWHC 127 (QB), [2017] 4 WLR 49, [2017]
McGowan v Radio Buxton [2001],
Merritt v Merritt [1970] 2 All ER 760, [1970] 1 WLR 1211
Parker v Clark [1960] 1 WLR 286
Robinson v HM Customs & Excise [2000] QBD 99/TLO/1723 (17 April 2000)
Rose & Frank Co v Crompton Bros [1925] AC 445
Simpkins v Pays [1955] 3 All ER 10, [1955] 1 WLR 975
Triefus v Post Office [1957] EWCA Civ J0510-1 (10 May 1957)
Volumatic Ltd v Ideas for Life Ltd [2019] EWHC 2273
Willmore & Willmore v South Eastern Electricity Board [1957] 2 Lloyd's Rep 375
Wilson v Burnett [2007] EWCA Civ 1170, [2007] All ER (D) 372 (Oct)

