


Section A: Memo regarding ET1 Claim
SUBJECT: PROCESS AND ADVICE FOR MR REES’ CLAIM FOR DISMISSAL
Dear Mr Thomas 
1. Response to ET1 Claim 
The claimant, Mr Rees, has submitted an ET1 form, outlining his intent to claim against Big Buses Ltd for his dismissal. As Mr Rees was an employee, and Big Buses is a UK business, he does have the right to bring a claim under Section 94 of the Employment Rights Act 1996. 
Mr Rees has been through the early conciliation process meaning he has approached ACAS who attempted to provide a settlement agreement with Big Buses (ACAS, 2021). They were unsuccessful, so have issued an early conciliation certificate. This can be used to begin a claim against the company with an Employment Tribunal. This process is a function of Section 210 of the Trade Union and Labour Relations (Consolidation) Act 1992
The early conciliation process was introduced as a result of the Enterprise and Regulatory Reform Act 2013. A claim can only be brought forward if the claimant has an early conciliation certificate (Daniels, 2019). Mr Rees has provided this information and the claim form has been accepted. 
Big Buses now has 28 days to respond to the ET1 claim form (ACAS, 2021b), a deadline of 3rd January 2021. Alternatively, Big Buses does have the right to request an extension on this deadline, given the request is made within the same 28 days, in accordance with the Employment Tribunal (Constitution and Rules of Procedure) 2013, however there must be good reason for doing so. If there is no response, the case will be listed for hearing (Daniels, 2019). The response will be an ET3 response form, setting out our intention to defend the claim or not, and the defence of the claims (ACAS, 2021b). 
Once a judge receives both forms, they will begin the sift, to consider what is and is not relevant to the case, and if anything should be dismissed due to lack of arguable complaint/defence or lack of jurisdiction. The may also request additional information from either party (Daniels, 2019) 
Details of the grounds of any potential claims
In an assessment of the information received, there are four potential claims the claimant may bring: unfair dismissal; whistleblowing; wrongful dismissal; and section 100 dismissal on the ground of health and safety. 
Unfair dismissal 
Section 95 of the Employment Rights Act 1996 details unfair dismissal as the termination of the contract of employment, with or without notice. An unfair dismissal claim must be received within either three or six months, less one day from termination of employment (ACAS, 2021c). There is a qualifying period of two years employment (Employment Rights Act 1996). Mr Rees has been an employee with an employment contract for more than two years, so is eligible to claim for unfair dismissal. 
A dismissal is fair if:
1) the employer shows that the principal reason for dismissal was one of the five potentially fair reasons for dismissal; and
2) the tribunal finds that the employer acted reasonably in treating that reason as a sufficient reason for dismissal (Employment Rights Act 1996) 
The potentially fair reasons for dismissal include: capability or qualifications; conduct; redundancy; statutory restriction; or some other substantial reason (“SOSR”) (The Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002). In Mr Rees’ case, conduct would be a fair reason for dismissal. 
However, when handling an investigation, it is essential the ACAS Code of Practice on disciplinary and grievance procedures be followed as a minimum (ACAS, 2015). If there is an internal policy for investigation it must be ACAS compliant. In this instance, there is no evidence of fair procedure.
It is essential the dismissal was made on a reasonable belief from a reasonable investigation. A good example here would be the ‘British Home Stores v Burchell’ (1980), whereby Burchell was dismissed but without BHS clearly establishing evidence of guilt. As a result, the law requires dismissal to be a result of genuine belief, held on reasonable grounds, following a reasonable investigation (Daniels, 2019).  If an investigation is without a fair process, the dismissal will be unfair (Employment Act 2002 Section 34) 
Further, in ‘Salford NHS Trust v Roldan’ (2010), two employees gave opposing statements. The tribunal found if an investigation finds two witnesses differ, the employer should not believe over the other, and could give the benefit of the doubt to the accused. This is evident in this case, with Mr Rees and Robert giving opposing statements. Furthermore, the burden of proof is with the employer (Beattie, 2019). Without any evidence, it is likely Mr Rees will be successful in his claim. 
The investigation undertaken would be unfair because: 
1. Mr Rees was given only a short time frame to appeal, this would be considered inadequate (ACAS, 2021d) 
2. Mr Rees was not given the opportunity to comment fully on case against him, which would support an unfair investigation being undertaken (ACAS, 2015). 
3. Mr Smith was not an impartial investigator with evidence of a previous relationship that Mr Rees said was difficult, opposing the ACAS Code of Practice (2015). 
4. Mr Smith also failed to provide Mr Rees with copy of the findings from the investigation, which he has the right to under Section 98 of the Employment Rights Act 1996.  
Whistleblowing 
The second possible claim Mr Rees has is that he was dismissed as a whistle-blower, regarding health and safety issues in the inconsistent use of facemasks in the workplace. Mr Rees raised a protected disclosure, and the relevant failings of facemasks not being worn. The health or safety of any individual has been, is being or is likely to be endangered has the potential to be supported by an employment tribunal under Section 43B of the Employment Rights Act 1996.  
Further, the Public Interest Disclosure Act 1998 (PIDA) gives protection for workers reporting malpractice against victimisation or dismissal. Therefore, Mr Rees may also be protected by this legislation should the case go to tribunal. PIDA 1998 will make dismissal automatically unfair, should the dismissal be for the protected disclosure (PIDA, 1998). 
Additionally, Mr Rees may claim associated discrimination under the Equality Act 2010. Mr Rees’ mother is shielding, something he brought up with his supervisor. If the reason were a disability, then it would be associative discrimination. However, due to the circumstances, this would be a weak claim in an employment tribunal. Nonetheless, it is one worth consideration. 
Associative discrimination is a form of direct discrimination whereby someone treats someone else less favourably because of their association with someone protected by the Equality Act 2010. Assuming Mr Rees’ raised his mother’s shielding because of a disability, this could be used in a claim. A case law example here is ‘Coleman v Attridge Law’ (2008) whereby Coleman was denied flexible working to care for her disabled son. Coleman then claimed discrimination and harassment. The employment tribunal ruled this was associative discrimination. 
If Mr Rees is successful in this claim, under Section 103A of the Employee Rights Act 1996, the dismissal will be considered automatically unfair if the principle reason for dismissal is that the employee made a protected disclosure. 
Wrongful dismissal 
Wrongful dismissal is dismissal in breach of contract (CIPD, 2020). Unlike unfair dismissal, wrongful dismissal does not consider fair reason or fair process (Lewis and Sargeant, 2020). This is evident in the case of ‘Raspin v United News Shops Ltd’ (1998), whereby Rapsin won as her employer dismissed her without notice, and no evidence supporting the grievance of theft, similar to this claim. Employers can dismiss without notice when there is a payment in lieu of notice (PILON), or for gross misconduct. The most common failing resulting in wrongful dismissal is that of not providing appropriate notice period, or PILON (CIPD, 2020b). After five complete years of service, Mr Rees is entitled to 5 weeks’ notice.
The compensation for a wrongful dismissal claim is for loss of earnings (Lewis and Sargeant, 2020). Compensation is not available for hurt feelings, even if the way the employment contract ended made finding new employment difficult. This was evident in the case law example ‘Johnson v Unisys Ltd’ (2001).
Section 100 unfair dismissal, on the grounds of health and safety 
Mr Rees may also have grounds to claim section 100 unfair dismissal on the grounds of health and safety (Section 100 of the Employment Rights Act 1996).  In the event that took place, if Mr Rees was indeed provoked with a cough, and felt his health and safety were at serious threat, an understandable concern given the circumstances COVID-19 has brought, then he is within his right to take appropriate steps to protect himself.
Possible Defences
Unfair Dismissal 
Mr Rees did commit gross misconduct. The altercation did happen with an eyewitness, and no evidence of any provocation other than Mr Rees’ statement. Further, when approaching Mr Smith to discuss the issue, Mr Rees was not wearing a facemask, this will support the company’s case. 
Secondly, there is no co-operative evidence for either side, and witnesses are offering differing statements. However, the burden of proof sits with the employer (Beattie, 2019), and it was not necessary to believe one witness over another, as with ‘Salford NHS Trust v Roldan’ (2010). Furthermore, while Mr Rees was dismissed, there was no disciplinary action taken against Robert. This inconsistency of treatment could provide evidence in Mr Rees’ favour. 
Most importantly, there is no evidence of a fair investigation and for this reason it is likely that Mr Rees will be successful in an Employment Tribunal, as the ACAS Code of Practice on disciplinary and grievance procedures (ACAS, 2015) was not followed. 
Wrongful dismissal 
While there is no legislation detailing wrongful dismissal, employees may claim wrongful dismissal at a tribunal if they feel they were wrongfully dismissed (CIPD, 2020). Unlike unfair dismissal, wrongful dismissal does not consider fairness. As such, due to the fact Mr Rees did push Robert, this is still gross misconduct, and therefore will likely not entitle Mr Rees to any claim for wrongful dismissal. 
Whistleblowing 
The issue raised around facemasks is a Health and Safety issues and could be considered a whistleblowing case under PIDA 1998. However, Big Buses does have evidence that the organisation was insisting the use of facemasks with the signage used around the workplace. This would support the organisations defence. 
Furthermore, there is no evidence to support the issue was brought to Mr Smith’s attention, only Mr Rees’ statement. Additionally, this is not the reason for dismissal, the reason for dismissal was the fight. Therefore, the claim may be considered, but it is a weak claim. Whistleblowing must be a disclosure of information. In ‘Cavendish Munro Professional Risks Management Ltd v Geduld UK’ (2010) the ruling identified that a disclosure must involve information and not simply voice a concern or raise an allegation. It would be fair in these circumstances to suggest Mr Rees voiced a concern, and would therefore likely not be entitled to PIDA 1998 protections for whistleblowing. 
Section 100 Unfair Dismissal 
As above, there is no evidence the lack of facemasks was brought forward, at least not formally. It is also not the reason for dismissal and is only an addition to the claim being made. To claim unfair dismissal under Section 100 of the Employment Rights Act 1996, the reason for, or principle reason for dismissal needs to be the related to health and safety and protecting oneself from imminent threat (Employment Rights Act 1996 Section 100). While Mr Rees may argue he pushed Robert for his own protection, there is little evidence to support this with differing witness statements. 
Strengths and Weaknesses of Claims 
Mr Rees has a good record of previous behaviour with only one discipline for being late, and no formal disciplinary record. This would be used in an employment tribunal as evidence to support Mr Rees’ claim. He has also served six years at the organisation. Had an issue of his behaviour been raised before, there would likely be a record of it. 
Further to this, proper process was not followed. This will be the main issue with this claim. Under the Employment Rights Act 1996 Section 98, the dismissal will be considered unfair because the ACAS Code of Practice was not followed. Mr Smith did not follow a proper process, discussed the issue with others in Mr Rees’ absence, and Mr Rees did not receive a copy of the findings, all violations of the ACAS guidance (ACAS 2015).  
Additionally, Mr Smith was a witness in the investigation and should not have been the investigating officer. Mr Rees has raised a concern about his relationship with Mr Smith being tenuous, further providing evidence of a conflict of interest. Due to the unfair process followed, the dismissal will likely be found unfair. It is advised that Big Buses Ltd adopt a fair process for handling investigations meeting ACAS minimum, to be followed in further investigations. The process followed undermines the credibility of the witnesses, and supports Mr Rees’ claim that Mr Smith was “out to get him”, as per his statement.
2. Remedies 
An employment tribunal will reach one of three possible remedies. These are: 
1. Reinstatement: Mr Rees will be reinstated in his role at Big Buses Ltd (Employment Rights Act 1996 Section 114)
2. Re-engagement: Mr Rees will be hired at Big Buses in a different job role (Employment Rights Act 1996 Section 115)
3. Compensation: A compensatory award (Employment Rights Act 1996 Section 123).
Factors Considered 
It is evident the employment relationship has irretrievably broken down therefore it is fair to assume it would be considered not reasonably practicable to reinstate Mr Rees in his role (Employment Rights Act 1996 Section 114). However, this is his preferred option. If Mr Rees has already been replaced or found alternative employment, reinstatement will not be an option. Given the complaint, and the break down in employment relationships, it is unlikely reinstatement or reengagement will be successful, therefore compensation will be likely. 
In the event of the whistleblowing claim being successful, the compensatory award is uncapped (PIDA, 1998). In the case of unfair dismissal, compensation is calculated as two types: a basic award and a compensatory award (Daniels, 2019). The basic award is calculated based on age, salary, and length of service as follows: 
Basic award = Age (x1 (if under 41) or x1.5 (if over 41)) x Years of service x weekly pay 
So the Basic award = 1 x 5 x (£26,000/52) = £2500 
(The Employment Rights (Increase of Limits) Order 2021) 
The compensatory award considers loss of earnings between the date of dismissal and the date of the tribunal hearing or to any point in the future (CIPD, 2021). The compensatory award will be capped at either one years’ salary or £89,000, whichever is lower (The Employment Rights (Increase of Limits) Order 2021), so in this instance it will be capped at £26,000. The employment tribunal will also take into consideration if Mr Rees has received earnings from other employment. There is also an additional 25% that can be added to the maximum amount for not following the ACAS Code of Practice (ACAS, 2015). Therefore the total compensation potential for unfair dismissal is £2500 plus £26,000 (plus 25%) totalling £35,000. 
Recommendations 
The evidence provided is still unclear as to whether Mr Rees did start the altercation, or if there was any provocation. However, the process followed during the investigation was not in line with the ACAS code of conduct so the dismissal will likely be found to be unfair. There is possibility for POLKEY, meaning had a fair procedure been followed, dismissal would have occurred if the correct procedure was followed (ACAS, 2021e). 
Given the evidence, it is recommended that a settlement be reached with the claimant. Considering the legal costs, time cost and fees, and the maximum possible compensation being £35,000, the settlement cost will be less than that which Mr Rees could potentially reach with the added cost of legal, time and potential fees. 
Big Buses should make a commercial decision to settle the case, without admission of liability. This will protect the organisations reputation, as this can be dealt with confidentially. Employment tribunal outcomes are released online, and with the contracts Big Buses has, such as the local council, contracts could be lost with reputation damage, whereas settlement negotiations remain confidential. Additionally, the employment relationship is likely to be challenging if reinstated or reengaged, however Mr Rees is still entitled to his day in court should he wish to proceed.

Section B: Advice on process for Julie Davies and Lucy Bell
Dear Mr Dave Thomas
1. The request from Julie Davies 
The request from Julie Davies is known as a flexible working request. To be eligible to make such a request, any individual must have worked in the organisation for 26 weeks, be legally classed an employee, and have not made a request within last 12 months. (ACAS, 2021f). Julie Davies meets this criteria, so has the legal statutory right to make a request (ACAS, 2014), and it must be dealt with. 
Any request must be in writing, there is a government form that is available. The request must state that the application is being made under statutory procedure and should specify changes the employee is seeking, including a provisional date of effect, explain any effect the changes may have on the employer, and how this might be dealt with, and state if and when a previous application has been made (ACAS, 2021g). If any of this information is missing, a response requesting additional information is appropriate. As mentioned, there is a government form, which account for all of these details (GOV.UK, 2021). There is a legal time limit to come to a decision of three months after the date of request (ACAS, 2014). 
It will be important that a flexible working policy is followed, if Big Buses Ltd does not have a flexible working policy, ACAS provide a Code of Practice on handling in a reasonable manner requests to work flexibly to be used as a minimum (ACAS, 2014). If Big Buses does have its own policy, it must be ACAS compliant. Following the ACAS Code of Practice (2014), while not legally necessary, will evidence reasonableness should the decision be made to reject the request. 
Once Big Buses has received the application form, an initial meeting should be arranged as soon as possible, to discuss any issues or concerns with the application. If Big Buses intends to approve the request, a meeting is not necessary (Aylott, 2018). The meeting will be an opportunity for a discussion framed by the information provided in the application form mentioned. Big Buses should inform the applicant they have the right to be accompanied to the meeting as well as any further meetings (ACAS, 2021f). 
The ACAS Code of Practice on handling in a reasonable manner requests to work flexibly (2014) suggests employers use a trial period, particularly if they are more likely to reject a request, however this is not required if Big Buses can reasonably argue the business case and why a trial period would not be feasible (Huberman, 2016). Any reasons for rejecting must be reasonable business issues. 
Should Big Buses reject the request, there must be a legitimate business reason for doing so as per the ACAS Code of Practice (2014). There is mention of additional cost of employing new staff to cover the missing evening hours and not being able to pass Julie’s work around after 3pm due to fairness for others workloads. That would equate to 10 hours per week of additional work for the existing staff. These are both legitimate business reasons for rejecting the request for the change to working hours. 
There are, however, grounds for Julie to be able to work from home. During the COIVD-19 pandemic, all were working from home as requested by UK Government and the Coronavirus Act 2020, with no disadvantage to the business, so it will be difficult to argue any business case for rejecting the request. Denying this request would be seen as demanding presentism, and would not be considered reasonable or as a legitimate business case. 
Julie does not have the express right to appeal the outcome, but the ACAS Code of Practice suggests employees should be allowed to appeal should they wish to (ACAS, 2014) so it is recommended to have two individuals prepared to deal with the request for flexible working. Perhaps Julie’s line manager for the initial request hearing and the Managing Director for the appeal hearing should Julie wish to appeal. 
Once the changes are agreed, they are binding legal changes to the employment contract. Big Buses must issue a written statement of the changes to the employee's terms and conditions, within one month of the changes (Employment Rights Act 1996, Section 4). It is good practice to either issue a new contract setting out the terms or produce a letter setting out the terms and amending the contract accordingly.
Alternatively, if the request is rejected, this must also be provided in writing with the reason for rejection. The request of changes to working hours could be rejected on the grounds of the burden of additional cost (ACAS, 2014), detailing the additional cost to cover the hours of Julie not working in the evening. There are a list of possible business reasons provided by GOV.UK (GOV.UK, 2021b).
Julie mentions that her mother is shielding, so there is the possibility there for an associative discrimination claim under the Equality Act 2010, should Big Buses not follow proper process and ACAS guidance. If Big Buses agrees to the working from home request, there is additional justification for rejecting the change to working hours request. The agreement to working from home will evidence flexibility as an employer, and disprove any associative discrimination case that may arise. 
2. The grievance from Lucy Bell 
As for the case with Lucy Bell, firstly, Big Buses will need to follow the policy on disciplinary and grievances. If Big Buses does not have a policy, the ACAS code of Practice on Disciplinary and Grievance Procedures (2015) must be followed. If Big Buses does have a policy to follow, it must meet the needs of the ACAS Code of Practice as a minimum (Daniels, 2019). This process will allow Big Buses to handle the issue internally, and avoid a potentially costly and time-consuming employment tribunal. The ACAS Code of Practice will be taken into account, should the case reach an employment tribunal, to determine if the employer acted reasonably (CIPD, 2020c). Additionally, should the case reach tribunal, not following the code could allow for a potential uplift of 25% to the compensation awarded (ACAS, 2015). 
It is important to consider if this issue can be handled informally, as per the ACAS Code of Practice on Disciplinary and Grievance Procedures (2015). This should however take into account Lucy’s wishes on the nature of the grievance. If these options have been explored unsuccessfully, a formal investigation should take place. 
Firstly, the issue must be acknowledged and an independent investigator should be appointed to undertake the investigation without unreasonable delay to establish facts and collate evidence before setting out recommendations on what should happen next (ACAS, 2015). 
The issue in this case is a breach of General Data Protection Regulations (GDPR) 2016. Lucy’s sensitive personal data has been shared with by the line manager to staff when it was passed on without permission. This is a breach of GDPR, and any investigation will likely come to this finding. This issue could be reported to the Information Commissioners Office (ICO), or to an employment tribunal in a claim, so it is important to handle this well. The breach should not have happened, so it will also be important to consider Lucy’s preferred outcome. Additionally, it will be important to recommend action to avoid this happening again (Aylott, 2018). 
[bookmark: _GoBack]Once the investigation has taken place, Lucy will need to receive a letter detailing the outcome of the grievance in line with ACAS guidelines (ACAS, 2015). Once Lucy receives the outcome, she has the right to appeal. This will involve a second impartial officer to manage the appeal should Lucy wish to. Again, there is ACAS guidance on handling the appeal process (ACAS, 2015). The outcome should include remedial action for the line manager for breaching GDPR, such as a warning, and additional training to ensure everyone is aware of the legal obligation within GDPR.
However, Lucy’s complains about attending return to work meetings is not a reason for concern. While Lucy may be rightfully unhappy with the outcome in this instance, Big Buses does have a duty of care to all employees (HSE, 2021), and holding the return to week meetings is in compliance with that duty of care. They also ensure the workplace is adequate for all employees and assist in ensuring Big Buses meets the needs of the Health and Safety at Work Act 1974. It also ensures the workplace is compliant, relatively safe and secure and that the meetings are in her best interest (Health and Safety at Work Act 1974). It is important to firmly argue that return to work meetings are essential to the health and safety if all staff, and that Big Buses is completely within its right to hold such meetings. 
More generally then, if someone is off work for health reasons there may be a need to share this information. If, for example, someone began to show COVID-19 symptoms, it would be fair to share this information with the staff who had been in close contact with the unwell employee. This is part of the duty of care Big Buses has to staff, some may want to isolate from their families or loved ones with underlying health conditions. This is legitimate processing of information, and would be acceptable to share (GDPR, 2016). Additionally, if cover is required, it is reasonable to share that an employee is off work. Essentially, there must be a proportionate and legitimate aim when sharing this information (GDPR, 2016), such as cover, or protecting employees.  
As for record keeping, Big Buses can keep records for up to 7 years under GDPR 2016 legislation, but should not keep it for that length if unnecessary. Documents should not be kept for longer than is necessary to avoid legal claims (Lewis and Sargeant, 2020). An example here would be a decommissioned hospital in Belfast. The hospital was closed down but left sensitive information on computers on site. The computers were stolen and the information was sold online, resulting in a £225,000 fine for the health board (Hoult, 2012). GDPR rules mean the responsibility is on the employer to explain why records are kept for the length of time they are (GDPR, 2016), therefore it is recommended that documents are not kept for longer than necessary. Furthermore, it is essential that sensitive personal data is kept securely. There is ACAS guidance and ICO information available to support this. 
Finally, Big Buses must review the data protection policy and ensure it is GDPR 2016 compliant to avoid potential misuse of information and any potential claims that may arise from misuse. Additionally, information, particularly sensitive personal information, should only be processed for legitimate business reasons (GDPR, 2016). 
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