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	Module Learning Outcomes 
(from module syllabus)

	
· Demonstrate knowledge and understanding of the key concepts of the structure of the courts, criminal jurisdiction and the role of the police 
· Understand the various stages of criminal proceedings, bail and funding to prepare for and to advise a client for criminal proceedings.  







	
TASK DESCRIPTION




Background

You are a trainee lawyer with the firm ‘Trinity Solicitors’. You are currently working in the Criminal Litigation Department of the firm, which has a standard criminal contract and participates in a number of local duty solicitor schemes. Among the cases being handled by the Department at the present time is the matter of: Miss Sarah Jones.

This client, aged 35, is charged with one offence of theft of a Gucci handbag valued at £5000 and one count of assault. 

Sarah Jones (Miss Jones) is from a troubled neighbourhood and succumbed to a life of crime during her teens and early twenties. She is currently unemployed but volunteers at the local catholic church having found religion a few years ago.  

Your client was sentenced to four years for robbery five years ago but was paroled after two years for good behaviour. She is an active member of the church and participates in a number of charitable causes. 

Miss Jones tells you that she did not steal the Handbag; she found it in a lane just off Wind Street in Swansea while on a night out. As she picked up the Handbag, an individual known to the client as Miss Nora Davies, attacked her and snatched the Handbag from her grasp shouting “Oi, that’s my Gucci handbag!!”. 

Miss Jones tells you that Miss Davies is also from a bad neighbourhood, has always been unemployed, and there is no way that she could afford to purchase a Gucci handbag. 

PC Norman Jenkins was on routine patrol on Wind Street when he saw the two women fighting. Miss Jones told the officer that Miss Davies had stolen her Gucci handbag and was merely attempting to recover her property. Miss Davies said that her Grandmother had gifted her the handbag some years ago but she does not have a receipt and her Grandmother is now deceased.  

PC Jenkins arrested Miss Jones on suspicion of theft of the Gucci handbag and for assault. 

Your client is due to attend South Wales Police Headquarters for her first interview relating to this incident. Miss Jones is adamant that she is innocent on both charges.  



Instructions

Your supervisor at the firm, Mr Thomas Trinity, has asked you to prepare a comprehensive internal memorandum/file note so that he may consider what advice to give to the client. 

The memorandum should be business-like in tone and layout and be professional. 

The memorandum should address the following matters: -

· You must review and set out the law for the offences and be able to explain the mens rea and actus reus.
· Explain the range of possible sentences for the alleged offences. 
· Evaluate the strength of the evidence against the client. 
· Evaluate the value/strength of Miss Davies’ claims and how this impacts upon Miss Jones’ case. 
· Explain the advantages and disadvantages in advising the client to remain silent during the police interview.
· Discuss what factors the court will take into account when allocating Miss Jones’ case for trial.

INTERNAL MEMORANDUM

TO: Thomas Trinity

FROM: (Daniel Awuku Acheampong)

MATTER: The case of SARAH JONES

DATE: 11/11/2022


[bookmark: _Hlk118741921][bookmark: _Hlk118988384]This is the case of Miss Sarah Jones. I will set out below the following….

Miss Sarah Jones could be liable for one offence of theft of a Gucci handbag valued at £5000 and one count of assault. 
Theft
According to J Kemeys (2019) p135 theft is defined under section 1(1) of the Theft act 1968 as the dishonest appropriation of property belonging to another with the intention to permanently deprive the other of it. The prosecution must prove all five all five elements to secure conviction. The points to prove are: Dishonestly, appropriates, property, belonging to another and intention to permanently deprive the other of it. From this definition the actus rea elements are appropriates, property and belonging to another, whereas the mens rea elements are Dishonestly and intention to permanently deprive the other of it.
In the case of Lawrence v MPC (1971). The defendant was convicted of theft and appealed unsuccessfully to the House of Lords. Appropriation may still occur notwithstanding the owner’s consent to the taking, M Hartley et al (2019).. 
Appropriation is defined in s.3(1) of the theft act 1968 as ‘if a person assumes the right of an owner over a property, they are deemed to have appropriate it’. This includes where they obtain the property without stealing and later assume such right by keeping or dealing with it as the owner, M Hartley et al (2019). 
In this scenario, Miss Sarah Jones may have committed theft. She appropriates it when she picks the Gucci handbag up and assumes the right of possession,  The scenario is like that in (Ricketts v Basildon Magistrate Court (2010), It was held taking bags of donated items left outside a charity shop or from its waste bins was still theft. Thus, the actus rea element of theft as Appropriation, property and belonging to another person are satisfied, J Kemeys (2019).
Consideration must be given to the mens rea elements as intention to permanently deprive the other of it and Dishonesty. In this scenario Miss Sarah Jones clearly intends to permanently deprive the owner of the Gucci bag as she intends to keep it, but is she dishonest? She might argue that she honestly had a right in law to the bag (s.2(1)(a)), or that she honestly believed that the owner could not be found even if all reasonable steps were taken (s.2(1)(c)). If either of these apply, she will not be dishonest. If they do not, the test in Ivey v Gentling Casino UK Ltd will be applied, J Kemeys (2019). The jury will determine Miss Sarah Jones actual state of knowledge or belief as to the facts; and, to ask whether her conduct was dishonest by the standards of ordinary decent people. If the jury considers the keeping of the Gucci bag to be dishonest by these standards, then Miss Sarah Jones will be charged with theft.
Assault
Miss Sarah Jones may have committed assault, under section 39 of the Criminal Justice act 1968, assault is any act, which intentionally or recklessly causes another person to apprehend immediate and unlawful personal violence, Wood v DPP (2008). It was held that the action of the police officer amounted to an unlawful assault. Where a police officer restrains someone but does not at the time intend to arrest him/her that police officer risks committing an assault even if an arrest at a later time would have been justified M Hartley et al (2019).. 
.In this scenario Miss Jones told the officer that Miss Davies had stolen her Gucci handbag and was merely attempting to recover her property. Although at the time Miss Jones had no intention to attack Miss Davies but was merely attempting to recover her property and fighting for it, she could be committing an assault. Thus actus rea and mens rea element are satisfied.
Sentencing
According to Sentencing Council guidelines the judge or magistrates will decide which type of sentence is right. The length, requirements and the amount will depend on the facts of the crime and how serious it is.
The sentence imposed will always depend on the facts of the individual case. In this scenario the range of possible sentences for the alleged offences could be the following: 
1. Discharge, 
2. Fine, 
3. Community sentence and 
4. Custodial sentence 
In this scenario Miss Jones could be discharge, thus she could be released from court without any further action. But she will still get a criminal record. Discharge can be absolute or conditional, (Sentencing Council guidelines).
She could also get Fines, the maximum fine allowed in both magistrates’ courts and the Crown Court is unlimited (the maximum in magistrates’ court for offences committed before 12 March 2015 is £5,000) (Sentencing Council guidelines): 
She could get a community sentence, this could be an activities carried out in the community, example,
1. The offender must: carry out up to 300 hours of unpaid work, 
2. Removing graffiti, 
3. Have alcohol or drug treatment, 
4. Keep to a curfew – which aims to keep them out of trouble, 
5. Live at a particular address or
6. Not travel abroad (Sentencing Council guidelines):
Finally, she could be sentence to prison, Imprisonment is the most severe sentence available to the courts. The length of the sentence depends on the seriousness of the offence and the maximum penalty for the crime allowed by law and it ranges between 6 months to 7years (Sentencing Council guidelines):.
Evaluate the strength of the evidence against the client. Miss Jones:

1. She could be charge of theft because she clearly intends to permanently deprive the owner of the Gucci bag as she intends to keep it. However, she might argue that she honestly had a right in law to the bag (s.2(1)(a)), J Kemeys (2019), or that she honestly believed that the owner could not be found even if all reasonable steps were taken (s.2(1)(c)). 
2. Miss Sarah Jones may have committed theft. She appropriates it when she picks the Gucci handbag up and assumes the right of possession
3. She could be committing an assault in her attempt to recover the Gucci bag and fighting with Miss Davis, However, she might argue that it was self-defence because she believe that the circumstances were such as required her to use force to defend herself from an attack or threatened attack. In this case the jury will then decide whether the force used was reasonable in the circumstance. In the case of R v Keane and McGrath (2010) Self-defence could be available to the aggressor where the violence offered by the victim  was so out of proportion that the roles were effectively reversed.
Evaluate the value/strength of Miss Davies’ claims and how this impacts upon Miss Jones’ case. 

1. Miss Davies claimed she is the rightful owner of the bag saying that her Grandmother had gifted her the handbag some years ago but she does not have a receipt. This suggest that she cannot provide any receipt/bank statement as evidence of purchased.
2. She also claimed that her Grandmother is now deceased, this means that she has no witness to support her claim, thus the grandmother will not be there to provide any proof in her support. 
3. Also is it true that her grandmother is dead? The court will find out if it’s true or she is telling lies.
4. Although both parties are from a troubled neighbourhood and succumbed to a life of crime during her teens and early twenties, Miss Jones was sentenced to four years for robbery five years ago but was paroled after two years for good behaviour. She is currently an active member of the church and participates in a number of charitable causes. Miss Davies on the other hand has always been unemployed, and there is nothing to suggest that her behaviour has change for good. 


Explain the advantages and disadvantages in advising the client to remain silent during the police interview.

As per section s34 CJPO Act 1994 in considering “reasonableness” the court will take into account (inter alia) advice given by solicitor. The advice must be “genuinely relied upon” and the “real reason” for remaining silent – R v Howell (2005) the Court of Appeal held that the judge was correct not to give a Section 34 direction where the prosecution had submitted that they were not suggesting an adverse inference but were only seeking to use the inconsistencies in the Defendant’s accounts as matters going to credit, cps(2018). 
Silence and waiver of privilege, there is the need for the solicitor to exercise caution cps(2018).

Discuss what factors the court will take into account when allocating Miss Jones’ case for trial:
According to the sentencing council guidelines, when deciding where cases should be heard, magistrates must follow the Council’s allocation guideline and take account of the facts of the case and any legal complexities that might arise. They must also decide whether, if the defendant was to be convicted in the magistrates’ court, their sentencing powers would properly reflect the seriousness of the case. The maximum penalty the magistrates’ court can impose is six months in prison for a single offence sentencing council (2022).
For adults, all criminal cases begin in magistrates’ courts but some offences can be tried only in the Crown Court, some only in magistrates’ courts and others in either court. The seriousness of the offence will dictate whether the case will remain in a magistrates’ court from start to finish, or will be referred up to the Crown Court.
· Summary” offences – can be heard only in magistrates’ court
· “Either-way” offences – can be heard in magistrates’ court or the Crown Court
· “Indictable only” offences – can be heard only in the Crown Court, sentencing council (2022).
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