Law and Legal Practice
Hermela Tecleab

[bookmark: _Int_hNIcPEgC][bookmark: _Int_vh9l74r2][bookmark: _Int_4r1sB2O6]What the witness saw was a supposed burglary. Burglary, as defined by the s9 Theft Act 1968, is when the defendant enters a building, as a trespasser, with the intention of committing the following: Theft, GBH or unlawful damage. The definition is also the actus reus for this offence but to elaborate on entry, it has to be substantial (Collins 1973), doesn’t have to be effective (Ryan 1996) and there doesn’t need to be any forced entry; however there does need to be some sort of physical entry - the defendant doesn’t need to go all the way into the building, partial entry counts. The mens rea however, is met when the defendant has the intent to commit the crime, also, they must know or be subjectively reckless as to committing trespass. Buildings aren't defined in the s9 Theft Act 1968 but to suffice, it must be a ‘fairly permanent structure’ (Stevens and Gourley 1856). This means that tents and vehicles like cars that aren't inhabited like caravans and houseboats aren't buildings and will therefore not suffice as part of the actus reus. Being a trespasser is a civil concept and basically means entering someone’s inhabited building without consent (expressed or implied), the defendant must know they are trespassing or being reckless to the fact that they are. It's also important to note that a person can have consent to go into a building but exceed the scope of that license and become a trespasser (jones and smith 1976). With this case just explained, the witness stated that they saw someone trying to break into someone's house, forcing their way into his neighbor's back door. The alleged defendant forced his way into a building, so it is likely that they had malicious intent (intent to commit a crime). This would more or less be a stable case to investigate but would, of course, need further evidence and the inspection of other variables to be continued.
[bookmark: _Int_fpos6eM4][bookmark: _Int_xbxfwQPD][bookmark: _Int_kYuwofQC][bookmark: _Int_9CgTSfpZ]Once PC Stevens sees a suspect looking similar to the person reported by the witness, he may want to stop and search them, stop and search powers are usually set out under the police and criminal evidence Act 1984. The powers allow the police to stop and search individuals suspected of a crime to ascertain whether they are carrying prohibited articles. The police can conduct stop and search powers in public places only (different rules apply to searching a suspect's home). They can stop or search a person or a vehicle. To conduct a stop and search, the police must have reasonable grounds to suspect that the person is in possession of a prohibited article. This could include stolen goods, offensive weapons, articles made for use in theft, burglary, fraud or criminal damage or illegal drugs. Even fireworks are prohibited It is not legal to stop and search someone purely on grounds of race, age, sex or religion. When a stop and search takes place, the police should follow the GOWISELY criteria. This means:


· They should have reasonable grounds for the stop and search 
 
· The suspect must be informed of the objective/reason for stop and search 
 
· The police should provide a warrant card if in plain clothes 
 
· The police must identify themselves 
 
· The police must state what station they work at 
 
· The police must confirm the suspect is entitled to a record 
 
· The police must explain the law that the stop and search powers are found under 
 
· The police must state You are being detained for a stop and search. 
 
· The police cannot undertake strip searches as part of public stop and searches. The most they can do in public is require outer clothing to be removed such as jackets, hats and gloves. 

[bookmark: _Int_YgkxzaMN]arrest is necessary Under Code G of PACE, reasonable grounds must be based on known facts or information and must be an honest belief that would lead an ordinary cautious person to suspect that the suspect has, may have, or is about to commit an offence. Under Code G of PACE, an arrest may be necessary in a number of circumstances including:  
 
· To allow the effective and prompt investigation of an offence 
or to prevent the prosecution being hindered by the 
disappearance of the suspect. 
 
· To prevent injury to the person arrested or to another 
person, or to prevent loss or damage to property 
To prevent public indecency 
Where the name or address of the person cannot be 
ascertained 
Under s28 PACE, in order to follow proper procedure on an arrest the police should: 
 
· Identify themselves as police officers 
 
· Inform the person that they have been arrested 
 
· Explain why arrest is necessary 
 
· Explain the person is not free to leave 
Caution the person arrested. The caution is: "You do not have to say anything. But it may harm your defense if you do not mention when questioned 
something which you later rely on in court. Anything you do say 
may be given in evidence." 


If the police fail to do this, then the arrest may be unlawful (R v lqbal; Taylor v Chief Constable of Thames Valley Police). This could mean D is entitled to compensation or in serious cases it could impact the case against D. The police can use reasonable force in arrest but only if the person fails to cooperate and as a last resort as shown in the case of Wood v DPP
If Malcom gets arrested, he is lawfully entitled to legal advice whilst in custody at the Police Station (anyone detained at a police station is entitled to free legal advice after arrest but before charge). Legal advice can be via telephone or in person by a solicitor attending the station; he can use his own solicitor or a duty solicitor, but the advisor must have a Certificate of Accreditation which certifies their competence to act. Whilst he is in custody at the police station, legal aid is not means or merit tested

Advice at the police station can be via telephone or in person by a solicitor attending the station. However, telephone advice is preferred - since 2004, solicitors can only claim to attend the police station if they can show that attendance was expected to materially progress the case meaning that it will be in their favour.

If this case goes to trial (Magistrates likely), legal aid is potentially available. The Legal Representation Scheme pays for the solicitor's fees for preparation of the case before trial, and for advocacy of a solicitor or barrister at trial. Solicitors are paid a fixed fee depending on the charge, not complexity of case in order to receive this representation, the defendant must satisfy both a means and an interests of justice test. A means test is when the defendant's (Malcom) income and value of assets is assessed. Those on low incomes may receive full representation. Those with assets above a certain limit will have to contribute. In Magistrates' cases, the levels are very low, so many adults will not qualify. There is more funding available in the Crown court.
If a defendant is found guilty, they may have to pay a contribution if they have sufficient funds. If they are not guilty, any contributions are usually refunded. An Interests of Justice Test is when a defendant will have representation if they can show they meet at least one of the Interests of Justice factors:



· If found guilty, the defendant would lose liberty and/or livelihood 
and/or suffer serious damage to reputation 
 
· The case involves considering a point of law 
 
· The defendant is unable to understand court proceedings or state their case 
 
·  The case involves tracing and/or expert cross - examination of the witness  
 
· The case is in the interests of another person such as the victim, that the case is represented (for example, sexual assault cases). 
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