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[bookmark: _Toc153194631]Introduction 
This report will provide a detailed overview of the essential elements of construction contracts. Information such as what is a contract, agreements, offers, acceptance, invitations to treat, consideration, and capacity will all be explained in detail throughout. 

[bookmark: _Toc153194632]What is a contract?
A contract is created when two parties usually referred to as the contractor and client come to an agreement on timescales, the type of work which is to be completed, and a cost for the whole scheme etc. A contract is a legal document which binds both of the parties together. A contract is a type of protection for both parties, for the client the protection would be to ensure that the project is completed on time and to the standards agreed, and for the contractor the protection would be to ensure that the client pays for the work at the end of the project. Contracts can involve more than two parties and in the construction industry there are usually a number of parties involved in a contract as work is usually subbed out to subcontractors.  It is always beneficial to have a lawyer present when a contract is being written to clarify proposals from the opposite party. (Travis Perkins, 29/11/23). A contract is an ‘exchange of promises’ between the parties. 
However, a contract can not be formed without an offer, acceptance of the proposed offer, consideration between parties, intention to create legal relations, and partied involved must understand the terms of the contract before agreeing to be in contract. (Contract formation: What constitutes acceptance?, Walker Morris, 23/05/22)


[bookmark: _Toc153194633]Agreement - 
Agreement in contracts is usually referred to as offer and acceptance. 
[bookmark: _Toc153194634]Offer
An offer is made by a single party as a proposal and then sent to a single contractor or a number of contractors to tender with the intention of the proposed offer being accepted. An offer is a type of proposal that is set out with intention to be accepted. The party who accepts the offer must accept on the terms of the original offer and agree that no changes can be made throughout the agreement process for example the price agreement throughout the project cannot be changed. (Offer and Acceptance, Lawble, 19/10/2019). The contractors tendering for an offer will tender to a price which they believe is best suited, but tendering this way can only happen if the offer does not state that they will be going for the lowest/highest offer, if this is stated then the contractor is required to follow as stated. The offeree will want to ensure that the offeror has the intentions to be legally bound before they accept their offer. (Offer and Acceptance, E-lawresources, 29/11/2023)
For example, Harvey contacted Facey to ask if he would sell his Bumper Hall Pen for the lowest cash price answer paid. So Facey replied and told Harvey that the lowest price for a Bumper Hall is £900. Harvey then replied and said ‘we agree to buy Bumper Ball Pen for the sum of nine hundred pounds asked by you. Please send us your title deed in order that we may get early possession’. 
The Privy Council then held that there was no contract agreement between the parties and Facey had not directly answered the first question regarding whether they would sell. Facey responding to Harvey with the lowest price was simply just a response to information that was requested not an offer. There was no evidence of the telegram which Facey sent was intended to be an offer. (Harvey v Facey (1893) AC 552 Privy Council).

[bookmark: _Toc153194636]Acceptance 
By accepting an offer, you are agreeing to go into a contract with the offeree. It is crucial that the terms and conditions of an offer are understood before accepting as you are obligated to follow exactly what the contracts states and if any changes are made then it is likely that the other party could enforce the court. 
Referring to the case of Gibbs V Lakeside developments Ltd. (21/12/2018)
Party A made a settlement offer of a sum to Party B, specifying that payment was to be made by a certain date. Party B responded via email accepting the offer and also attached a proposed draft order to document the settlement, but the date stated in the document as the payment date was a later date. Then there was a dispute to whether party A offer had been accepted or if party B had responded with a counteroffer. (Contract Formation: What constitutes acceptance? Walker Morris, 23/05/2022)

[bookmark: _Toc153194637]Invitation to treat 
The term ‘invitation to treat’ is a type of invitation to allow people to tender for a project. Usually, the client will gather information and drawings of their proposed project to send out to different contractors. Each contractor who receives the package will either accept and start to tender for the works or they will decline. After each contractor is invited to tender for the project a decision will be made between the most competitive companies. Invitations to treat allow clients to have options between contractors before going with the first choice. 
Referring to Spencer v Harding Law Rep. 5 C. P. 561 (1870)
A sale was advertised by tender of stock in trade belonging to Eilbeck & Co. The advert stated where the goods could be viewed, when tenders would be open, and that all goods must be paid for in cash. The highest tender offer was submitted, and the offeror declined to sell the goods to the highest tender. 
The advert did not specify that the highest tender would be accepted and because of this the offeror was not obligated to accept the highest tender submitted. The advert was an invitation to treat, and the tender was an offer which the offeror had the choice to decline or accept. (Spencer V Harding, E-lawresources, 29/11/2023)


[bookmark: _Toc153194638]Consideration
Consideration within a contract is expected from both parties to ensure that parties involved are obligated to the contract. It is likely that a contract without consideration may lead to termination of the contract. (Consideration in a Construction Contract, 24/08/2021). Consideration is a step to creating a binding contract with the opposite party. Each party must receive a benefit and a loss from the contract, the loss and benefit is what is referred to as consideration for example the money included in the agreement will be considered as ‘consideration’. ‘Consideration must be something of value in the eyes of the common law’ (Thomas v Thomas) (1842). 
Past consideration is not valid to be considered binding. According to Re McArdle (1951). Majorie McArdle carried out repairs on a bungalow which was part of the estate that her late father in law who left the property to his wife and a trust fund for Majorie. Once the work had been completed the siblings of her husband signed a document to pay her £480 for the works. However, the payment was never completed. The promise to pay her was made after the consideration, which means the promise was not binding. Therefore, it is past consideration. (Re McArdle, 1951, E-lawresource)

[bookmark: _Toc153194639]Intention to be legally bound 
To form a legal contract all parties involved must agree to have legal relations throughout the agreement. There is a difference in agreements between parties and these are known as ‘social and domestic agreements’ this is when the parties do not want to have legal relations which would result in the contract not being legal and ‘agreements made in commercial context’ means that the parties do intend to have legal relations. 
Social and Domestic Agreement example-
Referring to Balfour V Balfour (1919), a husband who worked overseas agreed to send maintenance to his wife and this agreement was made when the couple were happily married. The relationship deteriorated and the husband stopped making the payments. The wife decided to take forceful action against the husband for stopping the payments, but because the agreement was a social and domestic agreement it was presumed that the parties did not intend to have legal relations (Legally bound). (Balfour V Balfour, e-lawresources,  1919)
Agreements made in Commercial Context example-
According to Errington V Errington (1952), a father in law had purchased a house for his son and daughter in law. The agreement was that the house would stay in the father’s name, but the couple could live in the house and pay him monthly mortgage payments in return for the house to be put in their name. Unfortunately, the father died, and the house was left to the mother and the couple found that they had been made a unilateral offer. As it was a unilateral contract acceptance only takes place once, so Lord Lenning announced that the mother had been stopped from revoking the offer as it was unconscionable for her to do as there were intentions to have a legal relationship despite it being a family agreement. (Errington V Errington, 1952, E-lawresources)

[bookmark: _Toc153194640]Capacity 
Capacity in contracts means that ensuring the opposite party involved has ‘capacity’ to legally enter a contract. It can be an expensive process if you realise that you’ve entered a contract with a party/person who does not have capacity. 
Capacity of a company to contract in UK law - Commercial Contracts (harperjames.co.uk)
Capacity Law Lecture Notes (lawteacher.net)

[bookmark: _Toc153194641]Misinterpretation of a contract 
In 2018 a company called ‘Midas’ signed a contract to complete a student accommodation building in Swansea, at the time of the contract being signed the company had capacity as they were financially stable. Just after enabling works started the company found themselves in financial difficulties which resulted in them going bust. The construction works immediately came to a halt and all of the staff lost their job. The client had to put the works out to tender in result of the previous termination of contract.
After Midas went bust the client had to procure a new contractor, at the same time as the project was being retendered the SUDS application was rejected as it did not suit the environment, so the client’s designer resubmitted a new drainage design which was approved, and this was not relayed to the new contractor who was awarded the contract. A new contractor called ‘Langstone’ was awarded the job. The overall cost for the project did increase due to the implications of the termination of the previous contract and the delay of completion. (Langstone Construction, 2023).

Termination of a contract 
Termination of contracts usually happens when a party involved misunderstands the terms and conditions which they agreed to. This can lead to the opposite party gaining forceful rights to terminate the opposing party from the contract this could be based on failure to pay, breach of contract, failure to perform in accordance with schedule etc.
 For example, a company called ‘Langstone’ were in a contract to complete works on a building for a company called ‘Rocaille Healthcare’ and each month the opposing company failed to pay ‘Langstone’ within the agreed payment period. This resulted in the company terminating the contract and they also refused to carry out any further works until the opposing party came to an agreement to pay. The company ‘Langstone’ had the right to terminate the contract as they had completed works without a payment and the client couldn’t come to a mutual agreement to pay which resulted in the work being delayed for around two weeks. (Langstone construction, October 2023). In this case the client ‘Rocaille Healthcare’ is at fault for not keeping track of the payment dates which they agreed to. 

[bookmark: _Toc153194642]Conclusion 
In conclusion, when agreeing to a contract for construction works it is crucial that both parties are honest and have capacity to enter a contract it is also crucial for the parties to maintain a legal relation throughout. The construction industry replies on trust and clear communication to ensure that projects are completed successfully to what was agreed in the contract. Without trust and clear communication in construction projects it can quickly lead to misinterpretation which can cause major implications for all parties involved. Ensuring that both parties have capacity to enter contracts is important to also avoid misinterpretation throughout the project. 

[bookmark: _Toc153194643]Bibliography 
Data accessed here-
· Construction Contracts: Main Types & Use Cases | Travis Perkins
· Consideration in a Construction Contract - Cotney Attorneys & Consultants (cotneycl.com)
· Harvey v Facey (e-lawresources.co.uk)
· Offer and acceptance (e-lawresources.co.uk) 
· Offer and Acceptance (A Brief Guide!) | Lawble
· Spencer v Harding (e-lawresources.co.uk)
· https://www.walkermorris.co.uk/in-brief/contract-formation-what-constitutes-acceptance/ 
· Balfour v Balfour (e-lawresources.co.uk) 
· Errington v Errington Woods (e-lawresources.co.uk) 
· Re McArdle (e-lawresources.co.uk) 
· Termination and suspension of construction contracts (pinsentmasons.com)
· Misrepresentation (e-lawresources.co.uk)
· When is a Contract Legally Binding UK - Contract Law Guide (witansolicitors.co.uk)
· Intention To Be Legally Bound: Everything You Need to Know (upcounsel.com)
· Contract consideration (e-lawresources.co.uk)
· Contract formation: What constitutes acceptance? - Walker Morris
image1.png




image2.png




