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Memorandum

To:		Managing Director – Capital Garden Centre Ltd.
From:		Jodie Barnett – HR consultant
Date:		8th February 2024
Subject:	Employment Law advice – Sarah Walters

SECTION A (1)
Further to an Employment Tribunal claim form (ET1) received from claimant Sarah Walters against your company, Capital Garden Centre Ltd. I am writing to advise you to ensure that a response is provided to the tribunal office within 28 days from the date you received a copy of the claimant’s claim form. The date for response will also be included within the claim form (Legislation UK, 2013). This was sent by the Tribunal dated 31st January 2024.
The tribunal cannot accept any response unless certain minimum information has been provided. By law, your response must include the following:
· Your full name and address
· Whether you want to resist (defend) all or part of the claim
Any response provided that is not on a prescribed form approved by HM Courts and Tribunals Service or does not contain the information indicated above, will be returned to you and the claim will be dealt with as if a response has not been received (HM Courts & Tribunals Service, 2024).
Any response will not be accepted by the tribunal office unless it is on a form which is approved (prescribed) by HM Courts and Tribunals Service. You can either respond using the paper copy which was provided to you within the employment tribunal claim or you may wish to respond using a version for the response which can be found on the HM Courts and Tribunals Service website. 
Please note that it is your responsibility to ensure that the tribunal office receives your response with the relevant time limit. I would advise that any response is sent via a recorded delivery service if you are not submitting online.  Please ensure that a copy of your response is kept for your records.




Disability Discrimination
The Equality and Human Rights Commission (2018) defines that the Equality Act 2010 legally protects people from discrimination in the workplace. It is against the law to discrimination against anyone because of a protected characteristic. These are:
· Age
· Gender reassignment
· Being married or in a civil partnership
· Being pregnant or on maternity leave
· Disability
· Race
· Religion or belief
· Sex
· Sexual orientation
It is considered a disability under the Equality Act 2010, if a person has a physical or mental impairment that has a substantial and long term negative effect on their ability to do normal day-to-day activities. Substantial relates to more than minor or trivial and long term refers to 12 months or more (ACAS, 2024a, CIPD, 2024a, Department for Business and Trade, 2023).
The claimant advises within her claim that she has suffered with depression for many years and medicating her symptoms through her General Practitioner. Therefore, this ailment would be considered a disability under the Equality Act 2010. 
Although by law, the claimant does not have to inform Capital Garden Centre Ltd of any disability, it is evident that the claimant did mention during their employment that they had depression and it was medically considered that any migraines were linked to this disability. Furthermore, the claimant had been subject to disciplinary proceedings and issued with a written warning due to poor timekeeping and unsatisfactory levels in performance. No consideration was given that they may have a disability and whether this could have been a contributing factor.
Stander (2022) refers to a case - McKenzie v University Hospitals of Leicester NHS Trust 2020 where a tribunal claim was won on the basis that both migraines and depression constituted disabilities under the Equality Act 2010.
Capital Garden Centre Ltd did give the employee the right of appeal against their written warning and it is questioned why this right wasn’t exercised, given that they were aggrieved by the process. 

Failure to make reasonable adjustments
Under the Equality Act 2010, employers are under a duty to make reasonable adjustments in the workplace to ensure that disabled workers are not substantially disadvantaged in carrying out their job role (Morris, 2023).
A reasonable adjustment is a change deliberately designed to remove or reduce any barriers that an individual may be faced with in performing. In respect of the claimant, this could have included a provision, criterion or practice applied in the workplace which typically refers to working arrangements, such as the hours the employee is required to work, the duties they are required to undertake or the targets they are asked to meet (MIND, 2023).
ACAS (2023a) emphasises that when an employer is aware or expected to know an employee to have a disability, they have a legal responsibility to support employees, including making reasonable adjustments.  
It could be argued that no reasonable adjustments were considered to support the claimant including a change in working hours even though these were raised on several occasions by them. 
XpertHR (2023) referred to a case - Ring v Dansk almennyttigt Boligselskab DAB; Skouboe Werge v Dansk Arbejdsgiverforening Cases C-335/11 and C-337/11 ECJ where it was confirmed that a change in working hours can be regarded as reasonable adjustment for disabled workers.

Constructive unfair dismissal
Lewis et al (2023) refer to a constructive dismissal whereby the employee terminates the contract with or without notice in circumstances such that he or she is entitled to terminate it without notice by reason of the employer’s conduct. 
AWH Solicitors (no date) refers to UK employment law where any claim for constructive dismissal can be brought to employment tribunal if you are left unable to continue working for your employer. 
An example where an employer failed to meet the employee’s obligations includes a failure to provide an employee with all the support that was needed to carry out the role properly. 
The claimant states that they felt that they were ‘forced’ to resign with immediate effect on Monday 23rd December 2023 due to being treated badly and failed to take into account their disabilities. This could be deemed as a breakdown in trust and confidence, thus breaching their implied terms of contract.
Tahamtani (2020) referred to a case where it was deemed a breach of contract where an employee was struggling and given no support – Fletcher v Countrywide Estate Agents (2018).
Whilst constructive dismissal claims are considered plentiful, successful constructive dismissal claims are deemed few and far between with on average only around to 5% of claims succeeding at an employment tribunal. It is argued that it can be incredibly difficult to prove that the legal grounds have been met (Baigey, 2013).
I believe the question should be asked of the claimant as to why they did not pursue with early conciliation as this is advised when resolving workplace disputes prior to any employment tribunal claim. 

SECTION A (2)
Ayling et al (2013) refers to UK employment tribunals will deal with any claims where the employee may bring a claim against an employer which relates to their employment or termination. The types of disputes heard at an employment tribunal include:
· Unfair dismissal
· Wrongful dismissal
· Discrimination (sex, race, disability, sexual orientation, religion or belief, age, maternity or paternity leave/pay)
· Equal pay
· Working Time Regulations
· Unauthorised deduction from wages
· Redundancy pay or failure to inform or consult
Lewis at al (2023) deems the assumption that discrimination at the workplace has taken place because of one or more protected characteristic, in this case, the claimant is considered to have a disability. Section 39 of the Equality Act 2010 defines that an employer must not discriminate at any stage of the employment relationship, noting that it is unlawful for an employer to discriminate by subjecting them to any other detriment. 
The burden of proof in discrimination claims is often hard to prove. In legal terms, referred to as a prima facie case, in order to make a claim less difficult to prove that discrimination has indeed occurred, section 136 under the Equality Act 2010 ruling states that the employee merely has to produce sufficient evidence from which a court or tribunal could decide, in the absence of any other explanation, that there has been discrimination. It is then for the employer, Capital Garden Centre Ltd, to disprove that discrimination has occurred, and should you be unable to do so, the tribunal must find in favour of the claimant and uphold any claim unless it is proved that there is an innocent explanation for these facts presented by the claimant. 
Failure to comply with a duty to make reasonable adjustments, referred to in section 20 of the Act emphasises that an employer has a duty to make reasonable adjustments for a person with a disability. Ensuring that is disabled person is not substantially disadvantaged in comparison with a non-disabled person (EHRC, 2011, Lewis et al, 2023). 
It could be considered within this claim that the employer, does not know, and could not reasonably be expected to know, that the claimant has a disability. The Equality Act 2010 Code of Practice – Employment Statutory Code of Practice emphasises that for disabled workers in employment, an employer only has a duty to make an adjustment if they know, or could reasonably be expected to know, that a worker has a disability and is, or is likely to be, placed at a substantial disadvantage (EHRC, 2011). 
It could be argued that the employer was unable to consider any reasonable adjustments as they were only made fully aware by the claimant of their disability on 19th December 2023 at a formal disciplinary meeting. Whereby, the claimant provided evidence in the form of a letter from her General Practitioner in relation to their sporadic migraine attacks and depression, for which, both are being medicated. The claimant returned to work on 20th December 2023 and left work without permission the same afternoon, after which, they did not return to work. 
Although it could also be deemed that the employee had made the employer aware of their prolonged migraine attacks on several occasions during their employment which was evidently affecting them fulfilling their daily work and disregarded by the employer. EHRC (2011) highlights that in such cases the employer must, however, do all they can reasonably be expected to do to find our whether this is the case.  What is considered reasonable will depend on the circumstances through an objective assessment. 
Lewis et al (2023) highlights two important points when considering if an employer failed to comply with their duty in making reasonable adjustments. These are firstly, the employer is not under the duty if they do not know and could not be reasonably expected to know that the claimant has a disability. Secondly, the duty on the employer is to take reasonable steps, but this is not defined, therefore, such a case as this could be left to the tribunal to decide with the facts to hand. 
The Government Equalities Office (2015) suggests that the following factors are taken into account when applying reasonable adjustments:
· Whether taking any particular steps would be effective in preventing the substantial disadvantage
· The practicality of the step
· The financial and other costs of making the adjustment and the extend of any disruption caused
· The extent of the employer’s financial or other resources
· The availability to the employer of financial or other assistance to help make an adjustment
· The type and size of the employer
With the above in mind, Capital Garden Centre Ltd would be considered a small business employing a total of 19 workers and would any adjustments have a significant impact financially and service disruption.  Such contributing factors could be considered when determining the level of award, if applicable. 
ACAS (2023b) argues that if an employee is not meeting their job standards, the employer should follow a capability or performance procedure to investigate. Before doing so, the employer must make sure they have done all they reasonably can to support a disabled person.
Furthermore, the Equality Act 2010 emphasises that by law an employer must not discipline them just because they are disabled. This would be deemed as disability discrimination. 
Managing performance fairly should include a discussion between the employer and employee on current performance, what the employer expects and what support and reasonable adjustments might be required to help. A tribunal could argue that Capital Garden Centre Ltd did not consider appropriate guidance to support the claimant whilst they were considered to be underperforming. 
Ayling et al (2013) argues that should the tribunal reach a decision in favour of the claimant and depending on the type of claim, the tribunal can award the following:
· Reinstatement (whereby the employee gets their job back)
· Re-engagement (the employee returns to the company in a new role)
· Compensation
· Payment of wages or monies due to the employee
It is worth noting that both reinstatement and re-engagement decisions are rare.
All courts have a limit to the scale of any case that they process. An employment tribunal sets a maximum award from 6th April 2024 for claims relating to contract terms at £25,000 (CIPD, 2024b, Legislation UK, 2024) 
The amount of potential award will very much depend on the case in question and factors associated with this. Should it be deemed by the tribunal that there is a case for disability discrimination, for example, it is worth noting that there is no cap on any potential award (CIPD, 2023a). Any compensation could be increased if injury to feelings and aggravated damages are factored into any claim. 
CIPD (2023a) outlines that ACAS guidance encourages the achievement of conciliated settlements both before and after a tribunal claim has been presented. 
A settlement agreement is a legally binding contract used by employers to set out agreed terms and conditions to end an employment relationship or in this case, resolve a dispute. The employee will usually be offered payment in return for completing a settlement agreement and giving up their rights to bring about a claim against the employer (Thompsons Solicitors, 2020).
It would be recommended to consider a settlement agreement to mutually resolve any dispute given that there are a number of factors that the tribunal could consider in this case, particularly in relation to the claimant having a disability (ACAS, 2018).

SECTION B
Section 139 (1) of the Employment Rights Act 1996 defines that an employee is dismissed by reason of redundancy if the dismissal is wholly or mainly a consequent of: 
“The fact that the requirements of that business for employees to carry out work of a particular kind in the place where the employee was employed, have ceased or diminished or are expected to cease or diminish” (CIPD, 2023b).
CIPD (2023b) argues that when dismissing fairly for redundancy, you must establish that the role is genuinely being made redundant. This may be considered not the case in respect of Bob Davis, as you are proposing to transfer his duties to the General Manager role and could bring a claim for unfair dismissal.
An employer should tell all employees as soon as possible that they are considering making redundancies and explain which roles are at risk, why the redundancies are required, how many redundancies are being considered and what they expect to happen next, including a consultation process. All employees at risk should receive in writing information in relation to the possibility of other options, including voluntary redundancy or suitable alternative employment as well as consultation plans (ACAS, 2024b).
All employees should be consulted with individually and advised why they are being made redundant and given a statutory right to be accompanied at any consultation meeting by a trade union official or work colleague. There is no rule or time limit on how you should carry out the consultation as the company is considering under 19 redundancies (CIPD, 2023, UK Government, 2024).
ACAS (2024c) argues that before starting any redundancy process, consideration should be given to reduce or avoid redundancies by looking at possible other options for any employee affected. This could include:
· Offering voluntary redundancy
· Moving employees into other roles within the café
· Change in working hours
Any staff at risk of redundancy must be offered suitable alternative employment if one is available and given the right to a four-week trial period within the role offered.  This will include offering them first refusal of any jobs created within food preparation. 
Lewis et al (2023) relates to section 141 of the Employment Rights Act 1996 in respect of offering alternative employment. It is argued that an employer can make an offer in writing or not, to re-engage under a new contract, which should take effect either on the ending of the current contract or within four weeks. The following provisions apply to making an offer of alternative employment:
· The new or renewed contract terms and conditions do not differ;
· If the terms and conditions differ, wholly or partly but the offer establishes an offer of suitable employment;
· If in either case above, the employee unreasonably refuses an offer, they will not be entitled to a redundancy payment.
The burden lies with the employer to prove both the suitability of the offer and the unreasonableness of the employee’s refusal. The suitability of alternative work must be measured objectively, through a comparison of the terms on offer with those previously honoured. 
Potential redundancy payment costs
CIPD (2023b) refers to any entitlement to a statutory redundancy payment, an employee must have been continuously employed for two years or more and been dismissed by reason of redundancy. 
When calculating any statutory redundancy pay, the following are taken into consideration:
· The employees age
· How long they have worked for you
The following payments have been calculated taking into consideration that the maximum statutory pay for a week is £700; the maximum total statutory redundancy pay is £21,000 and there is a cap at 20 years’ service (ACAS, 2024c).
Bob Davis would be entitled to a statutory redundancy payment of £4,815.
Daniel Barnes is not entitled to any statutory payment as he has not attained two years’ continuous service.
Jane Maddison would be entitled to a statutory redundancy payment of £765.
Steve Tyler would be entitled to a statutory redundancy payment of £4,180.
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