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Criminal Law
The purpose of this assignment is to look at a problem question given and discuss and evaluate what offences have been committed and what defences are available for each offence. The purpose of this is to look at the different outcomes which can occur when a person is looking at a few different offences and what the outcome will be depending on any mitigating or aggravating factors.
Section 39 of the Criminal Justice Act 1988 states that assault is ‘by a person intentionally or recklessly causes another to suffer or apprehend violence’. Assault isn’t always the physical act of violence it can also be things such as harmful or abusive words that can cause the victim to fear their safety. The case of Misalati 2017 shows that it isn’t always a physical act and something such as spitting can be seen as assault. Polly had called Roxanne a ‘bitch’ and ‘stuck up’ her middle finger at her. There is nothing to state that Roxanne had felt fearful of violence or for her safety, meaning Polly may not be liable for common assault. 
Under section 1 (2) of the Criminal Damage Act 1971 (CDA 1971) it sets out the requirements needed to meet the aggravated criminal damage. The offence requires proof that the defendant had ‘intent to destroy or damage property’. Within this piece of legislation, it states that another person’s life must be endangered, whether intentionally or recklessly, in order for the prosecution to be able to make a conviction. 
The Actus Reus of aggravated criminal damage is defined as ‘damaging or destroying property’ of another person without a lawful excuse. According to the Crown Prosecution Service website it states that for the aggravating factor to be taken into consideration it must show that the defendant had in fact chosen to endanger the life of another person by purposely intending to cause significant harm or damage to another’s property. 
When looking to see if mens rea of aggravated criminal assault has taken place, the prosecution must first prove whether or not the act had been intentional or reckless. Recklessness is when the defendant ‘takes an unjustified risk that leads to unlawful harm or damage’. This is the most common way prosecutors can prove mens rea. To be found guilty of recklessness, it must be proven that Polly had in fact known the risks involved when she severed the brake cables. When looking at the evidence the prosecution will carry out either a ‘subjective test’ established in the case of Cunningham 1982, or an ‘objective test’ established in R v Caldwell 1982 both tests need to prove that the defendant had seen the risks involved and what the outcome would be to a reasonable person.  In order to substantiate that Polly knew the risks and willingly endangered Roxanne’s life. 
By proving that Polly had the intention to damage Roxanne’s motorbike and endanger her life by cutting the brake cables shows that she is liable of aggravated criminal damage, it can be seen as reckless behaviour as Polly would have known what the outcome would have been when severing the brake cables to a motorised vehicle. In the case of R v Steer 1988 it states that an offence under section 1 (2) of the CDA 1971, the prosecution must prove that danger to life resulted from Polly’s actions of deliberately destroying Roxanne’s property. According to Section 4 of the CDA 1971 it states that there is a maximum penalty of life imprisonment if found guilty of aggravated criminal damage. 
According to the Homicide Act 1957 (HA 1957) murder is defined as ‘the intent to kill or cause grievous bodily harm’. Murder is also deemed a specific intent crime. 
The Actus Reus of murder is the ‘unlawful killing of another person in the King’s Peace’.  It must be shown that the defendant caused the victims death. Recklessness or intent must be proven in order to gain a conviction. 
The Mens Rea of murder is defined as ‘an intention to kill or cause grievous bodily harm’. This had been established in the case of Cunningham [1982], where the conviction had been upheld by the House of Lords after the defendant had killed the victim by hitting him over the head with a chair. Previously throughout history the mens rea for murder has been described as ‘malice aforethought’. 
There are specific defences only available when a murder charge has been given. Loss of control, diminished responsibility, are the main partial defences against murder, that if found could reduce the offence from murder to manslaughter. 
Section 52 of the Coroners and Justice Act 2009 (CJA 2009) replaces the definition of diminished responsibility in section 2 of the Homicide Act 1957. There is a four-stage test that needs to be reviewed and established in order to achieve the defence of diminished responsibility. Once established the prosecution can then reduce the charge from murder to manslaughter. In order to prove that Polly had been suffering with diminished responsibility, the court would have to look at her background and take into consideration her schizophrenia and prove that there has been an abnormality of sound mind. 
In difficult cases where it has shown that the defendant had not intended to kill or cause grievous bodily harm (GBH) but death was an end result of their actions, then the judge would look at the case of R v Woolin (1999) and then decided the outcome.
The most common law defence of provocation is loss of control. This was replaced by with section 54 and 55 of the CJA 2009. According to the Crown Prosecution Service (CPS) there are three elements that need to be considered and taking into consideration when looking at loss of control. The trial judge must look at all three in order to reach a conclusion on whether or not loss of control can be used as a defence. In the case of R v Clinton (2012) it has been said that ‘sexual infidelity’ has previously been used as a qualifying trigger to loss of control, if it was the only trigger at the time of the act then section 55 (6)(c) of the CJA would have to be applied. According to the CJA 2009 there must be enough sufficient evidence present to allow for the defence of loss of control. There must be three qualifying triggers present, the defence cannot stand alone on just one factor such as ‘sexual infidelity’.  
By having Mohammed enticing Polly and stating that he was having an affair with Roxanne, along with her schizophrenia it can be seen that by being provoked by Mohammed she could use the defence of loss of control.  By proving that Polly hadn’t intentionally wanted to kill Mohammed by hitting him over the head with the ashtray and that diminished responsibility had been established due to her ill mental health, the charge will be reduced from murder to manslaughter. According to the sentencing guidelines this charge can carry a maximum sentence of life imprisonment. A judge can also allow a reduction of sentencing for up to one third if Polly pleads guilty to involuntary manslaughter. 
When an ‘unlawful killing’ has taken place without the intention to kill or cause grievous bodily harm then the defendant is charged with manslaughter rather than murder. There are two different types of manslaughter, involuntary which happens when death occurs during things such as ‘reckless driving’. Voluntary manslaughter happens during the ‘heat of the moment’ or when another crime is being committed such as a burglary. Once loss of control or diminished responsibility have been established in Polly’s case, the prosecutor will look at whether or not she had committed involuntary or voluntary manslaughter by comparing her actions to those of ‘reasonable mind’. 
In conclusion looking at the argument Polly may not be liable for common assault, but she can be found guilty of aggravated criminal damage and the murder of Mohammed. If there is a successful defence for loss of control or diminished responsibility the charge of murder would then be reduced down to manslaughter whether voluntary or involuntary. Polly would be looking at a potential life imprisonment for most of the charges against her, when it comes to sentencing the judge presiding over the case would look at her mental health and any mitigating or aggravating factors to then decide the correct punishment for Polly. 
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