The English legal system is based upon common law principles. 
Explain what this means. 


The system of Common law is part of a body of unwritten laws and is heavily reliant on case law and legal precedent. which have been created and established by the courts. These laws can only be established by passing a series of legislations by the parliament. These legislations must go through the house of commons, house of lords and the monarch for them to be approved. The body of law derived from judicial decisions, rather than from statutes or constitutions (Black,1968).
The defining characteristic of common law is that it arises as precedent Common law courts look to the past decisions of courts to synthesize the legal principles of past cases. Stare decisis, the principle that cases should be decided according to consistent principled rules so that similar facts will yield similar results, lies at the heart of all common law systems. 

All legal systems hold and serve the same purpose of harmonising and to regulate human behaviour within their individual societies. In every society the legal system constitutes some part of civilisation culture. In every society, the events that have occurred in their respective histories has ultimately lead for the major similarities and differences in their legal systems (Llewellyn, 1961).


[bookmark: _Int_hX1kqRE7]The codes of civil law tends to be all inclusive and encompass the whole spectrum of criminal and civil matters that may potentially needs adjudicating in court, allowing the judge to make a formal judgement. Civil law codes really break down how each matter should be dealt with and what remedies would be applicable. In comparison to their common law counterparts, civil law is inquisitorial, meaning that the judge will investigate further and developing the facts. The facts will be applied against the sections of the civil code that is most relevant of the civil code in order to reach a final verdict (Tetley,2000). 
In contrast, the common law systems have a lack of structure. In civil law countries legislative states are not as comprehensive, so courts be a vital part in developing and establishing the law. One of the big features of this law system is that the main authority is the judge. The principles and rules of legal system is solely based on the decision made by judges in very similar tribunals to help them decide future cases, rather than using legislations and codified rules. These similar cases are known as a precedent, and the precedent that is applied to a case is known as a mandatory precedent or binding precedent (Gerhardt,2008). Judges will resort to the precedents In order to help them with a case and these are called persuasive precedents that have some relevant information that can help and influence a judge to make their decision. Some have stated that the differences between the two are superficial (Tetley,2000).
However, this isn’t the most practical system to be using as they may complicated and controversial that could occur. In contrast, the jurisdictions of civil law, the judge has more self-determination in how they interpret and view the given codification rather than basing it off predictability like the judge in common law system. 

In Countries that abide by civil law, judges are often described as investigators. They normally are the main leaders in formal proceedings by establishing and confirming facts through witness examination whilst using legal codes to apply remedies, ultimately helping the judges to bring charges (Gray.C,1997). Whilst lawyers do represent the best interest of their clients but hold a role that is less central. However, in common law systems, their common tasks include by advising their clients on points of law that will be important for the client as well preparing them for legal proceeding for the court. In comparison to the common law system, the use of a verbal argument, presentations in court and active lawyering are all diminished. In common law countries, lawyers present the judges and jury with a presentation and personally examine the witness. These proceedings are then referred by a judge, who essentially has substantial flexibility in comparison to a civil law system and holds a remedy appropriate for the specific case. In these particular cases lawyer stand before the court and will argue and persuade others on points of the law and hold a very active role when it comes to these legal proceedings (Hamilton,1992). 

Civil law was emerged in mainland Europe it deals with the private affairs of individuals such as marriage, divorce, personal injury, and medical negligence. Civil law is also known by private laws as it deals with rights and responsibilities of individuals and government or non-governmental organisations. Civil law is universal around the world and there are two main types of civil law, the two main types of civil law are small claim cases and general cases. Small claim cases disputes are never usually for more than £10,000 and are dealt with without a lawyer. The county court deals with small civil matters and high court deals with complex civil disputes. In the civil law legal system, on the other hand, parliamentary legislations are the main sources of the law (Caslav,2001).

In law, Common law (also known as judicial precedent, judge made law, or case law) is the body of law created by judges and similar quasi-judicial tribunals by virtue of being stated in written opinions. Common law also known by case law, it illustrates opinions and interpretations from public juries and judicial authorities. It is a body of unwritten laws which are influenced by the decision-making process in every case presented to the courts. The outcome cannot be based on any existing statutes or written rules of law, it has room for new legislation to be applied. It is a body of law, based on custom and general principles which serve as precedent and covers situations that are not covered by statute (Hamilton,1992). 

English law is the origin of common law, it has been a common law and not civil law system since 1189. Legal reforms of Henry 11 in the 12th century originated common law and called it “common” in the kings court (Curia Regis), it eventually led to the formulation of various viable principles and continues to operate (Milson,1968). 
In 1922, division between Civil law and Common law was dividing the world (Hamilton,1992)). The common law has been influenced by the Civil law, due it's age. The law of obligations originated in Civil law and is embodied in the Common law. An example is Donoghue v Stevenson, where a firm duty of care was established and is now taught in Law Schools (Professional Negligence, N.D.)


In the late 1990’s as part of the UN peacekeeping mission in Kosovo. Foreign police were deployed to help conduct law enforcement activities in Kosovo) under the UN mandate. Civil legal system applied in Kosovo, the foreign officers were unfamiliar with this system due to many of them being from England's common law jurisdiction and were unaware of the differences between the two legal systems. They carried out casework as they would in their own jurisdiction this resulted in beneficial evidence rejected in court. The judge investigating failed to recognise the difference between the two legal systems which led to the foreign police jeopardising many crucial evidence and investigations in kosovos case (United Nations, N.D.)

Overall, the use of comparative techniques indicated that key differences exist between the Common law and civil law system. English common law judges have discretionary powers where the law can be adapted, and new legislations implemented. Whereas Civil law is a codified system to cover all eventualities making the judges role limited in applying the law to the case at hand. The common law and civil law system are very different as is apparent from the above example of kosovos case due to the performance by the judge in this case who was unable to distinct the difference in the two legal systems. History has also proved how common law is adapted around the world and it helps case by case in many different countries and treats every individual case unique depending about the case itself.


















Harvard Reference:

Black. H,(1968), “Black’s Law Dictionary”, viewed at 24th February , Available at: https://www.latestlaws.com/wp-content/uploads/2015/04/Blacks-Law-Dictionery.pdf

Llewellyn. (1961), “The common Law Tradition: Deciding Appeals” viewed at 24th February , Available at: https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=3201&context=ilj

Tetley.W. (2000),”Mixed Jurisdictions: Common Law v. Civil Law” viewed at 25th February, Available at: https://core.ac.uk/download/pdf/235280158.pdf

Hamilton.P, (1992), “ The Civil Law and the Common Law”, viewed at 25th February, available at: https://cooperative-individualism.org/hamilton-peter_the-civil-law-and-the-common-law-1922-dec.pdf

Professional Negligence, N.D., “Donoghue vs Stevenson 1932 case analysis”, Viewed at 25th, available at: https://professionalnegligenceclaimsolicitors.co.uk/duty-of-care-key-tort-law-judgment-donoghue/

Tetley.W. (2000),”Mixed Jurisdictions: Common Law v. Civil Law” viewed at 25th February, Available at: https://core.ac.uk/download/pdf/235280158.pdf

Caslav.P, (2001), “Civil Law and Common Law: Two Different Paths Leading To the Same Goal” viewed at 26th February, Available at: http://www.nzlii.org/nz/journals/VUWLawRw/2001/42.html

United Nations, N.D., “Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression”, Viewed at 28th February, Available at: https://www.un.org/en/about-us/un-charter/chapter-7

Gerheart.M, (2008), “The Power of Precedent”, viewed at 1st March, Available at: https://books.google.co.uk/books?hl=en&lr=&id=cYwVDAAAQBAJ&oi=fnd&pg=PP12&dq=precedent+law&ots=LPFcz5p28u&sig=Yn2ldAfbnujyr7daKMu75eIsdkM&redir_esc=y#v=onepage&q=precedent%20law&f=false

Milson.S, (1968), “The History of English Law”, viewed at 1st March, Available at: https://books.google.co.uk/books?hl=en&lr=&id=5oo5AAAAIAAJ&oi=fnd&pg=PR4&dq=The+history+of+English+law+&ots=HQ1WQhu6HZ&sig=POr6U8c4kOaVJipCI_4D1i5hEo8&redir_esc=y#v=onepage&q=The%20history%20of%20English%20law&f=false
Gray.C, (1970), “Reforming Legal systems in Developing and Transition Countries”, viewed at 2nd March, Available at: https://issat.dcaf.ch/sqi/layout/set/print/content/download/2312/20094/file/Reforming%20Legal%20Systems%20in%20Developing%20and%20Transitional%20Countries%20Gray%20(1997).pdf




