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The Code of Practice for Victims of Crime - hereon referred to as The Victims' Code - has provided that the term 'victim' is defined as anyone who has suffered a degree of physical, mental, emotional harm or financial loss as a cause of a criminal offence or is a close relation of an individual whose death was directly brought on by a criminal offence (Ministry of Justice, 2020). From a victim making an allegation to a conclusion being made - with a punishment being issued if the allegation is found to be true - there is an involvement of many different agencies with contrasting cultures, practices, and often lengthy processes (Criminal Justice Joint Inspection, 2015). The four criminal justice agencies consist of Police Constabularies, Prisons Service, Probation Service, and the Crown Prosecution Service – this essay focuses on the police and courts. In 2020, there were over 50-thousand rapes recorded by the Police in England and Wales – out of those 50-thousand reports, and data shows that a mere 843 of those resulted in a charge or summon (BBC News, 2021). With such a disproportionately low rate of allegations progression to Court, questions have begun to surface, questioning why many cases are so to have not progressed. Concerns about the record low figures begin to question whether society is observing the legalisation of rape because of the poor treatment of victims by the Criminal Justice System (Rape Crisis, 2020). This essay analyses key arguments related to how the Criminal Justice System responds to victims of rape and how restorative justice is changing processes. 

In 2019, the United Kingdom’s central government launched the End-to-End Review of the Criminal Justice System Response to Rape – herewith referred to as The Rape Review – in an attempt to understand the responses victims are faced with from parts of the Criminal Justice System which they will encounter when they decide to report a case of rape (HM Government, 2021).  The Rape Review (HM Government, 2021) highlighted that there is an estimate of 128,000 reported cases of rape a year – with less than 20% being reported to the police and less than 1.6% of cases seeing perpetrators charged. Champion et al. (2021) says that many victims who officially reported occurrences of rape described attitudes of the police to be disparaging, sceptical and, therefore, left them feeling re-victimised when they were making the initial report. The findings provided directly contrast with the Metropolitan Police (2021), who maintains that when a victim comes forward to report the rape, Specially Trained Officers will be ready to support them, ensure the victim’s welfare, and begin the process secure charges. Despite this, Waxman (2019) highlights that although the police and supporting criminal justice agencies ought to understand and competently respond to traumatised victims throughout the stages including, and which follow, the initial report – due to the ongoing and disproportionate budget cuts police officers and staff are not prepared to correctly respond to victims of rape. Waxman (2019) supports this claim by providing that between October 2018-19, over 400 victims of rape were unsuccessfully provided with appropriate and essential support due to the lack of funding.

The number of cases being dealt with by the Crown Prosecution Service continues to decline despite the number of cases being referred to it is continuing on an upwards trajectory (Angiolini, 2015). However, concerns arise due to the low number of cases being prosecuted and the number of cases that ‘drop out’ from the process (Angiolini, 2015). In direct relation, Jordan (2011) argues that despite the periodic recommendations which stem from reviews and calls for developments, the applications of such are constrained and seem to be rhetoric, as rudimentary realism stay unchanged. Chen et al. (2010) draw upon the correlation between victims of sexual assault and rape and mental health difficulties which appear to be disturbingly prevalent. The consequences of mental health difficulties are directly linked to the high number of ‘drop-out’ cases and, as a result, why many do not even initiate processes following a rape taking place in fear of their mental health paying the price (Jordan, 2011). Following the Crown Prosecution Service determining to prosecute and a case subsequently proceeding to court, the Victim’s Code specifies what the expected level of service victims should expect to receive from the Witness Care Unit – which includes available pre-trial therapy services (Ministry of Justice, 2020). Ellison and Munro (2016) provide that severe trauma reactions such as Post-Traumatic Stress Disorder (PTSD) are common among victims of rape, and therefore, it is paramount that victims are assessed to identify whether mental health and therapy support ought to be provided. Yet, in 2013, before Frances Andrade committing suicide, she was told by the police to postpone accessing therapy and other services to support her to come to terms with the fact that she had been raped and the associated turmoil caused by going to court, until the court proceedings had concluded, and her rapist had been prosecuted in case the therapy interfered with her memories (BACP, 2015). Though, Walker, Foster, Ar-iss and Horvath (2021) offer that the Crown Prosecution Service have appeared to identify the issues presented rather than acting oblivious, as they have announced a five-year strategy that emphasises the significance of pre-trial and during-trial therapy – while also debunking ethical dilemmas of whether therapy should be suppressed from victims for the sake of the criminal investigation.

Additionally, victims who have reported their rapes are said to frequently be informed that their case would not progress any further, or in contrast, not be given any updates regarding the status of their case – which not only violates their ‘Victim’s Rights’ but also, resulting in victims feeling as if they are presented with an ultimatum between giving up on justice to focus on recovery or, must give up on recovery to focus on justice (Centre for Women’s Justice, 2020). Consequently, most victims make the decision to withdraw their charges because of an unsupportive Criminal Justice System that does not meet their needs (Molina and Poppleton, 2020). Furthermore, although possibly most concerning, many victims of rape decide not to report the cases because of what they have heard about how the police – and the Criminal Justice System as a whole – treats and responds to rape victims (Edwards et al., 2011). Though, despite the apparent failings of the police and their responses to victims, Jacques (2021) provides police forces are exhaustively implementing new plans, influenced by findings of The Rape Review, to reduce the number of victims who decide to withdraw from the criminal justice process and ensure that more rapists are incarcerated and therefore, hoping to develop a System which is perceived better and trusted more by the British public and the very victims who seek it to work effectively. As part of the plans, the government have published that they are working towards ensuring there is a default police investigative framework that guarantees that key issues are addressed, including investigation updates, are communicated and that victims are not left without a phone for more than 24 hours as part of the evidence gathering element, to name a few (HM Government, 2021).  

Herman (2005) noted that if one was to purposefully design a system that incites symptoms of traumatic stress, it would appear worryingly comparable to the Criminal Herman (2005) noted that if one was to purposefully design a system that incites symptoms of traumatic stress, it would appear worryingly comparable to the Criminal Justice System. It has previously been found that victims tend to face extreme anxiety prior to and during their attendance in court, largely due to the manipulate cross-examination techniques utilised and uncommunicated delays faced (Payne, 2009). Additionally, this has caused Burton, Evans, and Sanders (2007) to emphasise that the adversarial system of courts naturally leads to traumatic cross-examination questioning. Thus, explaining why there are concerns relating to the cross-examination process within the system, as sometimes victims are made to feel as if they are the ones who are guilty (McManus and Almond, 2019).  Whereas Epstein (2006) contests that cross-examination is essential to reduce the risks of false allegations progressing into undeserved prosecutions and that it is important to acknowledge that in some cases, the allegations made are untrue and harmful.  Oppenheim (2021) argues that rape victims should be provided with the choice between giving evidence in court in person or being able to pre-record video evidence to prevent unnecessary and harmful re-victimisation as well as additional traumatisation brought on by a fundamental flaw in the Criminal Justice System. Baverstock (2016) questions the practicalities of pre-recorded evidence due to potential technical faults which would cause delays in cases progressing in court.

Further issues have arisen in relation to how the judicial system responds to victims, as presented by Sanders (2002), who provides a perspective that interactions between victims and courts and vice-versa were hindered and meant that victims were ill-informed about the progression of their cases. The concept that the state prosecutes on behalf of the public’s interest unsuccessfully allows for the critical disparity between the interests of society and the overwhelming interest of the victim who has been disturbed by the wrongdoing (Victims Commissioner, 2021). Daly (2016) hypothesises that the victim-justice comprises of reforming the judicial process to orientate around important victim involvement, support, and offender culpability. Thus, arguments arise that the orthodox mechanisms of the justice system are unlikely to meet the needs of victims and improve the sense of marginalisation during proceedings (Daly, 2016). Sanders (2002) provides that improving trial practicalities alone are almost certainly unlikely to dramatically transform the way the Criminal Justice System responds to victims; such changes will increase participation and, therefore, be a step in the right direction towards significant improvement victims.

When a judge is determining a suitable sentence, they will take into consideration a Victim Personal Statement – providing one has been submitted.  The Victim Personal Statement enables direct input of emotional information to the court. It allows for victims to explain to the court how the rape has impacted their lives (Doak and Taylor, 2013). Booth et al. (2018) argue that Victim Personal Statement permits for an upturn in tougher sentencing because courts would award a larger amount of attention to emotional and subjective interpretations of harm. However, the Centre for Hungerford et al. (2011) contests by explaining that the Statement allows for victims to feel valued within the Criminal Justice System – which so far, appears to isolate them out of their very ‘own’ cases. In direct opposition to arguments alike of those similar to Booth et al. (2018), it has been made clear that magistrates and judges do not use the Statement as a solitary factor in deciding the sentencing outcome, but rather they use it in line with the sentencing guidelines which they are obliged, the facts presented in the case as well as judicial precedent – most importantly, the Criminal Justice System has reiterated that the Victim Personal Statement is a tool with great power and equally great limitation (Victims’ Commissioner, 2015).

Although, despite the exhaustive implementation of new plans to improve police and court responses of victims of rape, including to allow pre-recorded evidence and the Victim Personal Statement, many victims feel as if the criminal justice continues to fail to involve them to be involved in the process (Restorative Justice Council, 2021). However, an alternative route to the traditional system is restorative justice, a process that places victims at the centre of its processes and encourages rehabilitation, closure, and remorse from offenders (Restorative Justice Council, 2021). Baliga (2018) provides that the key flaw of the Criminal Justice System is that it is built upon the ideology that once harm has been taken the responsibility of, then the opportunity to repair said harm will become available – which ultimately means that every rape victim must feel if they can speak openly despite, the Criminal Justice System not appearing to be designed to allow for victims to do so (Baliga, 2018). McGlynn et al. (2012) support by offering that the victim is given a central role when using restorative justice, which could allow for a trivial rectification for the vulnerability experienced during the rape. Thus, suggesting that there is a chance for victims’ needs to be addressed with greater likeliness than in comparison to cases processed by the traditional Criminal Justice System (McGlynn et al., 2012). Despite the apparent positives, Cormier (2002) argues that deterring rape cases from traditional processes might lessen the seriousness of the crimes by signifying what might be seen as a light punishment of offenders. Additionally, there are concerns that the system would inevitably develop to be one that replicates the disappointing treatment of victims if it were to be oversaturated the same way the Criminal Justice System has been (Herman, 2005). Nevertheless, there appears to be a substantial amount of support for a victim-oriented justice process as it is likely that it will ensure that cases that would likely be dropped by the traditional system or conclude with no conviction will have the opportunity to provide closure to victims and a sense of justice while allowing offenders to understand the harm they have caused (Baliga, 2018).

Inadequate processes frequently act as a catalyst of the failure of investigations and prosecutions, leading to the eventual result that victims are prevented from obtaining justice, and their rapists are able to re-offend (BACP, 2015). Despite the fact that a significant amount of literature and research indicating the Criminal Justice System is inadequately prepared to support rape victims and ensure that they are provided with opportunities for justice to be served, there are also many suggestions that indicate that progress is being made. Yet, in 2018, the Supreme Court defended the judgements of the lower courts in their verdicts on a case involving the victims of the infamous black taxi driver rapist, John Worboys, that they do indeed have the onus of conducting an effective investigation – a clear indication that the Criminal Justice System is reactive to the responsibility held of ensuring fair outcomes and access to justice (Bowcott, 2018). Moreover, the Crown Court Bench Book aims to address the presence of myths and stereotypes by providing that expert prosecutors, police officers as well as judges need be provided with direction and training on rape myths and stereotypes to protect victims from discrimination and consequent unfair outcomes (Crown Prosecution Service, 2020). In addition, all criminal justice agencies have implemented mandatory training, procedures, and supplementary information on the appropriate methodology to the investigation, prosecution, and trial of rape over the last two decades to further safeguard complainants from unfair treatment by the police by ensuring that investigations are positively systematic, and that correct disclosure is provided (Crown Prosecution Service, 2020). These examples appear to highlight the positive steps being taken by the System to revise the perception of the way that victims are responded to.

Although attempts to improve the responses, processes and outcomes often encountered, recent data shows that the Criminal Justice System is still failing to respond appropriately (BBC News, 2021). With an increase of concerns questioning whether the Criminal Justice System’s failings are part of the systematic make-up of the English Legal System, alternative processes such as Restorative Justice practices are becoming increasingly appealing to victims who wish to seek justice without experiencing re-victimisation, humiliation and doubt from the police, Crown Prosecution Service, and court system (Baliga, 2018). As a result, the Criminal Justice System has been left to quickly and effectively implement new guidance, improved training, and regulations to ensure that it can deliver a better experience and access to justice to prevent cases of rape not being processed through traditional measures and posing the risk of the System’s authority being questioned (Cormier, 2002). In conclusion, the Criminal Justice System appears to have failed victims of rape due to poor processes, which leads to re-victimisation and subsequent withdrawals from the processes which they confided in for justice (Restorative Justice Council, 2021). Yet, although alternative and potentially better-designed alternatives becoming easily accessible – the Criminal Justice System appears to be desperate to implement change and rebuild rape victims’ ability to believe in the System providing a system which encourages justice being enforced (Herman, 2005). Although, it seems that only time will tell whether the Criminal Justice System is able to master the ability to respond to victims in a way that they so desire and deserve (BACP, 2015).
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