Criminal Litigation
Explain the role of a Crown Prosecutor and identify the tests used when making charging decisions.
The criminal justice system in England and Wales relies on the expertise and discretion of Crown Prosecutors to ensure that justice is served. This essay aims to explore the pivotal role of Crown Prosecutors and shed light on the tests employed when making charging decisions in the context of the legal system in England and Wales. By examining the core responsibilities of Crown Prosecutors and the key tests they apply, this essay will demonstrate the complex nature of their role and the significance of their decisions in safeguarding the rule of law.
Before 1986, criminal prosecutions were officially brought by private citizens, such as the police, rather than by the state. In 1970, a report by the law reform pressure group ‘JUSTICE’ criticised the role of the police in the prosecution process, arguing that it was not in the interests of justice for the same body to be responsible for the two very different functions of investigation and prosecution (The Prosecution in England and Wales, 1970). The process was then reviewed by the Royal Commission on Criminal Procedure (RCCP) in 1981, where they highlighted a range of issues such as a lack of uniformity, thus agreeing with the JUSTICE report (Royal Commission on Criminal Procedure, 1981). The Government followed the main recommendations, and so the Crown Prosecution Service (CPS) was set up under the Prosecution of Offences Act 1985 for England and Wales (Allbon & Dua, 2020, p.515). 
The Crown Prosecution Service (CPS) is the public prosecuting authority in England and Wales, and its Crown Prosecutors are highly skilled legal professionals. They are tasked with upholding the principles of fairness, objectivity, and justice in their decision-making process. Crown Prosecutors must act independently, without any bias or improper influence, in order to maintain public trust and confidence in the criminal justice system. Crown Prosecutors must also follow a code, which sets out the general principles that should be followed when making decisions on cases. The main principles of this code include whether there is enough evidence against a defendant, and whether it is in the public interest for the Crown Prosecution Service (CPS) to bring the case to court (CPS, 2018). Crown Prosecutors must ask themselves whether evidence they have obtained is reliable and credible in the eyes of the court. They must be satisfied that there is enough evidence to provide a “realistic prospect of conviction” against each defendant (Slapper & Kelly, 2014, p.399). The CPS is funded by the government to fulfil its role in prosecuting criminal cases. It operates under the budget allocated by the government and manages its resources to effectively carry out its functions (House of Commons Library, 2017). 
Many different courts are used by the Crown Prosecution Service in England and Wales. The CPS is responsible for prosecuting criminal cases on behalf of the state, and its role involves preparing and presenting cases in court. The CPS presents cases in Magistrates' Courts for less serious criminal offenses. These courts handle a wide range of cases, including summary offenses, and the CPS is responsible for preparing and presenting evidence to prove the defendant's guilt. For more serious criminal offenses that require a trial by jury or cases that have been transferred from Magistrates' Courts due to their complexity, the CPS presents cases in the Crown Court. The CPS plays a significant role in presenting evidence and arguing the prosecution's case during the trial (Courts and Tribunals Judiciary, 2023). The CPS also presents cases in Youth Courts, which are specialized courts for cases involving defendants who are under the age of 18. The CPS handles cases against young offenders in these courts, and the proceedings are tailored to the needs and circumstances of young defendants (GOV.UK, no date). In addition to presenting cases in trial courts, the CPS may also be involved in appeals. This could involve presenting arguments in the Court of Appeal or the Supreme Court if a case goes through the appeals process. The choice of court depends on the seriousness and complexity of the case. The CPS's role includes reviewing evidence provided by law enforcement agencies, making charging decisions, preparing cases for court, and representing the prosecution during legal proceedings (Elliott & Quinn, 2014, p.438). 
Crown Prosecutors play a crucial part in the criminal justice process in England and Wales. Their primary responsibility is to review evidence collected by the police and other investigative agencies to determine whether it is in the public interest to initiate criminal proceedings against an individual or group (Allbon & Dua, 2020, p.517). In order to strengthen its position as "an independent prosecution service that delivers a valued public service," the Crown Prosecution Service (CPS) identified a new strategy in October 2010 which involved focusing on supporting victims, witnesses and communities, improving its performance in the magistrates’ court and contributing to the wider criminal justice system (Slapper & Kelly, 2014, p.397). 
The relationship between the police and the Crown Prosecution Service (CPS) in England and Wales is critical to the functioning of the criminal justice system. Both entities work collaboratively to ensure that cases are investigated thoroughly, evidence is collected properly, and appropriate charges are brought against individuals who have committed offenses. The role of the police in working with the CPS involves several key aspects which include investigation and evidence gathering, legal advice and charging decisions and disclosure. The police are responsible for conducting thorough investigations into alleged criminal activities. They gather evidence, interview witnesses, collect forensic data, and build a case against potential suspects. The quality and completeness of the evidence collected during the investigation greatly impact the CPS's ability to prosecute a case effectively (Elliott & Quinn, 2014, p.440). Once the police investigation is complete, they compile all the evidence and information into a case file. This case file is then submitted to the CPS for review. The case file contains witness statements, forensic reports, relevant documents, and other evidence that supports the charges being considered. The CPS provides legal guidance to the police regarding the strength of the evidence, potential legal issues, and the likelihood of securing a conviction. Based on this advice, the police make decisions about the charges to be brought against the suspect. The CPS helps ensure that charges are correctly framed and supported by the available evidence (Slapper & Kelly, 2014, p.405). Upon receiving a case file, the CPS thoroughly reviews the evidence to assess the strength of the case. Prosecutors consider factors such as the reliability of witnesses, the admissibility of evidence, and the overall prospects of securing a conviction in court. For more serious cases that require prosecution in the Crown Court, the CPS's authorization is needed to proceed with the charges. The CPS evaluates whether there is a realistic prospect of conviction and whether prosecution is in the public interest. The police and the CPS work together to ensure that all relevant evidence is disclosed to the defence in a timely and fair manner. This is essential to uphold the principles of justice and allow for a fair trial. During court proceedings, the police officers who were involved in the investigation may be called to give evidence as witnesses in court. They provide information about the investigation process and the evidence they gathered. The police and the CPS collaborate throughout the entire criminal justice process (Slapper & Kelly, 2014, p.406). Bail refers to a defendant's release from custody while awaiting trial. The police can grant police bail after arrest, imposing conditions such as reporting to a police station. Magistrates' Courts or the Crown Court can grant court bail with specific conditions, such as curfews or surrendering a passport. If bail is denied, the defendant is remanded in custody (CPS, 2023). 
When making charging decisions, Crown Prosecutors apply a range of tests designed to assess the sufficiency and quality of evidence, as well as the public interest in pursuing a prosecution. The two primary tests used in England and Wales are the Evidential Test and the Public Interest Test. The Evidential Test focuses on the strength and admissibility of evidence. Crown Prosecutors must be satisfied that there is sufficient evidence to provide a realistic prospect of conviction. This means that a reasonable jury, properly directed, is more likely than not to convict the defendant based on the available evidence. The CPS Code for Crown Prosecutors provides detailed guidance on the application of the Evidential Test, emphasizing the need for credible evidence that is capable of withstanding legal scrutiny. Once the Evidential Test is satisfied, Crown Prosecutors move on to the Public Interest Test. This test considers various factors to determine whether prosecuting the case is in the overall interest of society. The CPS Code outlines several public interest factors, including the seriousness of the offense, the impact on the victim, the defendant's culpability, the deterrent effect of prosecution, and any wider public interest considerations. Crown Prosecutors must balance these factors to make a fair and informed decision (Slapper & Kelly, 2014, p.403). It is important to note that the decision to charge or not to charge is not solely based on the wishes of the victim. While their views are considered, the ultimate decision rests with the Crown Prosecutor, who must act independently and impartially.
The role of a Crown Prosecutor in England and Wales is multifaceted and vital to the functioning of the criminal justice system. Crown Prosecutors must rigorously apply tests, such as the Evidential Test and the Public Interest Test, to make charging decisions that are fair, objective, and uphold the principles of justice. By conducting thorough evaluations of evidence and considering the wider implications of prosecution, Crown Prosecutors ensure that criminal cases are pursued when there is a realistic prospect of conviction and when it is in the public interest to do so. Through their dedication and expertise, Crown Prosecutors contribute significantly to maintaining the rule of law and protecting the rights of individuals in society.






























References
Allbon, E. Dua, S. (2020) Elliott & Quinn’s English Legal System. 21st edn. Harlow: Pearson. 
Courts and Tribunals Judiciary (2023) About Magistrates’ courts. Available at: https://www.judiciary.uk/courts-and-tribunals/magistrates-courts/magistrates-court/ (Accessed: 07 August 2023). 
Courts and Tribunals Judiciary (2023) Crown Court: What is the Crown Court? Available at: https://www.judiciary.uk/courts-and-tribunals/crown-court/ (Accessed: 07 August 2023). 
Elliott, C. Quinn, F. (2014) English Legal System. 15th edn. Harlow: Pearson. 
GOV.UK (no date) Criminal courts: Youth courts. Available at: https://www.gov.uk/courts/youth-courts (Accessed: 07 August 2023). 
House of Commons Library (2017) Funding of Crown Prosecution Service. Available at: https://researchbriefings.files.parliament.uk/documents/CDP-2017-0002/CDP-2017-0002.pdf (Accessed: 07 August 2023). 
JUSTICE (1970) The Prosecution Process in England and Wales. Available at: https://openlibrary.org/books/OL17341498M/The_prosecution_process_in_England_and_Wales (Accessed: 02 August 2023). 
Legislation.gov.uk (1985) Prosecution of Offences Act 1985. Available at: https://www.legislation.gov.uk/ukpga/1985/23/contents (Accessed: 04 August 2023). 
Slapper, G. Kelly, D. (2014) The English Legal System. 15th edn. Oxon: Routledge. 
The Crown Prosecution Service (2018) The Code for Crown Prosecutors. Available at: https://www.cps.gov.uk/publication/code-crown-prosecutors (Accessed: 04 August 2023). 
The Crown Prosecution Service (2023) Bail. Available at: https://www.cps.gov.uk/legal-guidance/bail (Accessed: 07 August 2023). 
The National Archives (1981) Royal Commission on Criminal Procedure. Available at: https://discovery.nationalarchives.gov.uk/details/r/C3028 (Accessed: 02 August 2023). 

