


 
The purpose of this assignment is to evaluate the positive and negative factors surrounding The Police and Criminal Evidence Act 1984 in preventing miscarriages of justice.  

A miscarriage of justice often occurs when a case is re-opened due to the person being wrongly convicted of a crime, the conviction is said to be “un-safe”. (Juke, 2019). A definition of a miscarriage of justice is “a grossly unfair outcome in a judicial proceeding, as when a defendant is convicted despite a lack of evidence on an essential element of crime” (Bohm,2005, p.196).

An example of miscarriage of justice can be seen in the case of Stefan Kiszco who was wrongfully imprisoned for 16 years in 1976 following the murder of Lesley Molseed in 1975. Kiszco had learning difficulties and a condition that caused his testicles to be undeveloped. He was subjected to two days of questioning without legal representation which lead to him confessing to the murder. He later withdrew his confession, but his barrister ran a defence of manslaughter through diminished responsibility and he was found guilty of the murder (McSmith, 2007). 

Kiszco’s mother ran a long campaign to prove her son’s innocence and in 1990 the case was reopened after it was scientifically proved that Kizsco was unable to produce semen which was found on Lesley Molseed’s dress. The sentence was quashed in 1992 but sadly Kizsco died of heart failure in 1993 and his mother died 5 months later. DNA was later tested from Lesley Molseed clothes which led to the arrest of Ronald Castree in 2007 who is now serving life for the paedophile murder. He had previously been found guilty of sexually assaulting a 9-year-old girl in 1976. (McSmith, 2007). 

The Police and Criminal Evidence Act 1984 (PACE) was introduced as a recommendation brought about by the Royal Commission on Criminal Procedures (RCCP) with the aim to reform the investigation process (Brown ,1997) to make fundamental changes to the current law regarding investigating crime and to gain a correct balance between the powers of the police and the freedom and rights of the public (HM Government).  

According to McBarnett (1981), previous to the introduction of PACE the guidelines in regard to investigations and methods of interrogation were governed by the Judges Rules 1912. The legislation was amended in the 1930’s and 1960’s to clearly identify where the law was in regard to the powers of the police and civil rights.  
The landmark PACE Act consists of codes which sets out rules in regard to safeguarding suspects as well as arming police with greater powers. For example, suspects are now entitled to legal advice/ representation during questioning and all interviews must be recorded (Brown,1991). Suspects are now detained for a maximum of 24 hours before either being charged for the crime or released. In cases where the detainee is suspected of a serious crime such as murder, extensions of 36 and 96 hours can be granted. In the case of terrorism, a suspect can be detained without charge for 14 days. The act also introduced new powers to the police such as the right to carry out stop and search without an arrest and the right of entry onto premises (Brown,1991). 

PACE introduced an “appropriate adult” under code C of the act. The role of an appropriate adult, also referred to as AA, is to prevent minors under the age of 18 and vulnerable people becoming miscarriages of justice. The appropriate adult will look after the suspects welfare and provide support during time spent in police custody, more importantly during the interview process (Robins, 2019). 

It is arguable that the PACE Act has been successful in preventing miscarriages of justice. For example, in the case of Kizsco had PACE been in play he would have been entitled access to a solicitor and an appropriate adult. Kiszco would have been granted appropriate breaks and held in custody for a maximum of 24 hours unless evidence had been found to charge him. Kiszco made the confession after 2 days of interrogation without a solicitor and the support of an appropriate adult. It is therefore feasible to argue that had PACE been in situ at this time, Kizsco would not have made the confession and proceed to spend 16 years in prison for a crime he did not commit. 
 
The Home Office conducted a research study “Investigating Burglary: The Effects of PACE” which highlighted the success and limitations of the act. Findings suggest the police view that PACE gives more support to the suspect than the police and since introducing the safeguarding element more solicitors have been involved and less crimes have been solved (Brown, 1991). The report stated a dramatic increase in suspects seeking legal support with 75% of people using this service prior to any questioning by police compared to 20% before PACE was introduced. Detectives express that solicitors play a part in advising the suspect in custody to remain silent during interrogation which delays police enquiries (Brown, 1991). However, it is important to note that the right to remain silent is enshrined in UK law.
 
In 2012 a campaign to review the PACE act was initiated by Karen Edwards following the murder of her daughter Becky Godden. Becky’s murderer Christopher Halliwell led police to the burial ground of Becky during an investigation into a missing lady, Sian O’Callaghan. Following an admission to murdering Sian O’Callaghan, Halliwell also confessed to the murder of Becky Godden but at the time of the confession Detective Super Intendant Steve Fulcher had taken Halliwell to a beauty spot in order for Halliwell to show the police where Sian was. According to PACE guidelines the suspect should have been taken back to the police station to be read his rights where it would be recorded. This split-second decision made by Fulcher was a serious breach of PACE, code C of the act and it was said that Fulcher’s choice to ignore the PACE guidelines was “significant and substantial”. Due to this negligence Halliwell was not charged over the murder of Becky Godden, only Sian O’Callaghan (BBC, 2012). The campaign is to ask for more leniency in regard to arresting suspects especially in unusual circumstances. Karen Edwards is petitioning to review code C of the act, the code of practice for the detention, treatment and questioning of persons by police officers (BBC, 2014). 

Due to these failings, evidence of a confession made by Halliwell was deemed admissible in court. As the confession was not correctly recorded it is arguable it was made under oppression. Karen Edwards is petitioning that had the detective, Fulcher been wearing a camera and recording device at the time of the confession, there would be no question as to the circumstances in which the confession was made (HM Government, 2013). It is therefore debatable that in cases such as this the PACE act has limitations in its rigidity to assist in circumstances that are unusual therefore hindering the investigation process. Fulcher defended his actions by explaining the complexities surrounded with the PACE Act stressing that had Halliwell been brought into the police station and read his rights he would have been advised by a solicitor to remain silent and therefore it is credible to believe that Halliwell would not have provided a confession. At the time of the confession Fulcher believed that Sian O’Callaghan could still be alive and chose between the rights of the suspect or the rights to Sian’s life, he chose what he thought was the right to Sian’s life but unfortunately unknown to Fulcher at the time, she was already dead (Morris, 2013). 
 
Another limitation to the act can be seen in Code A of PACE which has been subject to controversy and argued that powers must change (Equality and Human rights commission (2010) (EHRC). The code sets out the powers to stop and search people and vehicles before carrying out an arrest. The code states “powers to stop and search must be used fairly, responsibly with respect for people being searched and without unlawful discrimination” (gov, 2015, p.4). According to EHRC (2010, p.12), some police forces are using their powers inappropriately and are said to be carrying out searches “discriminatory, inefficiently and waste of public money”. 

Research conducted by EHRC (2010) shows that a black person is 6 times more likely to be stopped and searched than a white person. This discrimination is causing a break down in relationships between the police and communities as the trust is in decline due to the disproportionate actions. Stop and search can be conducted under both PACE Act and under section 44 of the Terrorism Act but the majority are done under PACE. Compared to stop and searches done under the Terrorism Act, PACE is more disproportionately against black people.  

The stop and search report published by the government in February 2019 shows a growing trend with black people 9 and a half times more likely to be stopped and searched as white people during 2017/18 and there were 3 stop and searches for every 1000 white people compared to 29 stop and searches for every 1000 black people (HM Government, 2019). 

According to Dearden (2018) research carried out by the Centre of justice and crime studies suggests there is no real impact on reducing crime with stop and searches, in fact it was said to have a detrimental effect on certain communities and their relationship with the police. The vast majority of stop and searches do not amount to an arrest and reasonable grounds for a search have been absent in around one in six stops. 

In the College of Policing (2017) report “Does more stop and search mean less crime?” it uses various research to determine the relationship between certain crimes such as knife crime, drugs, burglary and weapons with the use of stop and search. Through their research that was conducted using data collected from the Metropolitan police it was concluded that higher levels of stop and search were followed occasionally by a slightly lower level of crime. This evidence suggests that stop and search has little impact on tackling crime, and it could be argued the detrimental impact it has on the relationship between communities and the police outweighs the positive impact it has on reducing crime. 

A major success of the PACE act relates to the new method of conducting interviews. Prior to the introduction of PACE, interviews were not audio or video recorded which were prime causes of miscarriages of justice. Instead of tapes and videos an interviewer would write up the interview after the event using only his/her memory of events. This made way for the opportunity of inaccuracy and in some cases, distortion (Haworth, 2018). Under code E of the PACE act it details the practice of audio recording of interviews with suspects and that an interview conducted under caution must always be audio recorded (Gov.uk,2016). America uses the “Reid technique” to interview and interrogate suspects. This technique consists of nine steps including direct confrontation & physiological manipulation which are conducted in the absence of an audio recording device until a confession has been made, only then an audio or video recorded statement is made. Such brutal interrogation has led to false confessions (Gudjonsson, Pearse,2011). The case of Juan Rivera proves the desperation felt by suspects during police interviews in American police custody. Rivera was arrested on suspicion of the rape and murder of a girl aged 11 in 1992.Rivera was coerced into making a false confession after days of intense interrogation and as a result was wrongfully jailed for 20 years. Later, DNA evidence proved Rivera’s innocence and he was awarded the sum of $20 million, the highest settlement ever given in a wrongful conviction case (Wisniewski, 2015). 
The comparison between PACE and Reid in regard to interview techniques strongly suggests that PACE is a better code of conduct to aid investigations the and helped reduce the number of miscarriages of justice. 

Although PACE has had a positive impact and provided a fairer and more transparent method to carrying out investigations it still leaves scope for error. The act heavily relies on police self-regulation, an example can be seen in the case of Roberts V Chief Constable of Cheshire. Roberts was detained in police custody at 11.25pm and his detention was not reviewed until 7.45am. According the PACE s 34 a review should be carried out every 6 hours, in the case of Roberts he was unlawfully imprisoned for 2 hours 20 minutes which led to Roberts being awarded £500 in damages. The officer neglected to review the detention period although it had been considered at 1.45am by a junior rank officer. (Mylonaki, Burton, 2010).  

It’s evidential that the PACE Act has its advantages and disadvantages and is a piece of legislation that needs to be continually revised to move with the times and changing environment in which modern day policing operates. A significance that has been highlighted through this assignment is PACE is a catalyst in reducing miscarriages of justice, therefore minimising the amount of innocent people who are incarcerated for a crime they did not commit.  
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