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1. Is this a TUPE Transfer?
Hello – thanks for your email. ACAS (2022a) describes a TUPE transfer (Transfer of Undertakings (Protection of Employment)) when a company, or an entity within that company is ‘transferred’ from one business to another. Or when a ‘service’ is moved to a new employer on behalf of a client (Barnett, 2022). This is to protect employees’ rights and terms and conditions when transferred from ‘one employer to another’. All rights in the initial contract remain (excluding Pension Benefits), as well as any outstanding claims and liabilities of the employer that is being transferred to a new employer (Lewis, D. & Sargeant, M. 2020).

2. Why it may not be a TUPE Transfer?
The key points to establish why it may not be a TUPE transfer include:
2.1.  BBL recognises that its current Electrical Engineer workforce have the skills and resource to undertake general electrical ‘fixing’. 
2.2.  BBL recognises that there is no longer a need to buy in services from Illuminate, therefore ending the contract of 15 employees to undertake general electrical activities.  
2.3.  BBL is not looking to create a ‘like for like’ ‘economic entity’ in-house, being picked up by BBL’s current workforce of Electrical Engineers, meaning that BBL will not be looking to create ‘like for like’ positions in house that Illuminate employees could claim under TUPE regulations. 
2.4.  Illuminate’s work could be considered as a single specific event/task that would exclude it from TUPE regulations (2006 and 2014). 

This meaning, due to the Service being bought in and not being an internal entity, there is no obligation by BBL to continue with the contract if BBL is able to manage the work and resource within. The burden will then lie with Illuminate to secure a new contract that provides similar work that was contracted by BBL. If they are unable to do this, it would be Illuminate who would have to decide to serve redundancy notice to their employees if they are unable to source work to require its current headcount.

The clear characteristic that doesn’t make this a TUPE transfer is that there has been no transfer from employer to employer. The requirement for the Service has ceased due to internal resource being able to pick the requirement of work. When a contract ends, according to European Law, a transfer of an undertaking does not take place (McMullen, J. 2012). This means BBL can refuse to take on Illuminates employees, although there may be challenge around there is still a requiment to undetake the work i.e. ‘economic entity’, but the challenge would only be brought, if BBL was to create roles that would be a ‘like for like’ equivalent for what Illuminate Employees were bought into do. In this instance the arrangement between BBL and Illuminate could be argued as a single specific event/task which would exclude TUPE (Malamatenios, D. et al, 2014) but this would need to be established by an Employment Tribual.

3. Why it may be a TUPE Transfer?
The key points to establish why it might be a TUPE transfer include:
3.1. The requirement of work to complete general electrical matters would require 15 employees typically (an organised grouping of employees).
3.2.  Questions would be asked how general electrical ‘fixing’ would fit into the current capacity of the Electrical Engineering Team directly employed by BBL
3.3.  This due to Illuminate spending around 85% of their time working for BBL
3.4.  The requirement of work is substantial enough to question expansion to the current Electrical Engineering Team, directly employed by BBL, where Illuminate employees could potentially claim and be transferred in under TUPE.  

This can be confirmed with: Jinks v London Borough of Havering – Employment Appeal Tribunal, 23rd February 2015 (CIPD, 2022b). 

For that reason, it can be established that TUPE applies where an employer buys in Services (outsources) and then decides to stop the endeavour to take in house, often referred as ‘insourcing’. Employers needs to be aware when outsourcing that they will potentially have to apply TUPE if they were to bring in any services back in house (insourcing) and it can’t be presumed that by using a contractor/subcontractor that the original client is exempt as this is ‘a question of fact’ for an employment tribunal to decide. 

Based on the arrangement between BBL and Illuminate, it would be argued that due to Illuminate spending 85% of their time working for BBL that this would not be a single specific event/task, requiring a much longer-term arrangement and therefore TUPE would apply. However, due to the work carried out by Illuminate being absorbed by BBL Electrical Engineers, TUPE could be argued not to apply as there would be no transfer taking place due to no vacancies to transfer into.  If BBL realised a need to create more capacity with their Electrical Engineering Team to create resource and more positions, it could be argued that employees from Illuminate could claim positions at BBL under TUPE. 


4. If it is a TUPE transfer what legal obligations does BBL have? 
4.1. Before the transfer, BBL cannot ask Illuminate to make their employees redundant – this would lead to unfair dismissal claims. There are stipulations that employees can be made redundant, such as 20 or more employees if both BBL and Illuminate agree, prior to start of transfer – as there are 15 employees, this would not apply. 
4.2. Write to Illuminate Employees to inform them that BBL is now their current employer, that their current terms and conditions remain and honour their length of continuous service from Illuminate.
4.3. BBL will be responsible for any outstanding pay or unpaid bonuses. 
4.4. BBL will be responsible for honouring any outstanding holidays, including carry over or enhanced annual leave which would apply to Illuminate Employees with 35 days holiday per year. 
4.5. Pension will not be transferred from Illuminate to BBL however it is protected up to the date of transfer to BBL. BBL would automatically transfer Illuminate Employees if they have a personal pension (ACAS, 2022a). If they have a workplace pension with Illuminate, they are likely not to transfer it as it is exempt from TUPE. BBL would need to offer an alternative scheme that would match their contribution up to a maximum of 6%.
4.6. After Transfer, BBL can offer Illuminate Employees the option to change to BBL contracts following a further consultation process if BBL’s terms and conditions are more desirable. Or if BBL decide ‘economical, technical or organisational’ (ETO) change. After this if Illuminate employees decline, they would only be able to request this 10 years after the transfer and would need a valid reason. BBL cannot change terms and conditions if they are unrelated to the transfer (Barnett, 2020).
4.7. BBL could make employees redundant after transfer, but this would need to be a genuine redundancy situation of an ETO. BBL would be responsible for redundancy pay in this situation and based on length of service from start of commencement with Illuminate (ACAS, 2022d), (Capital Law, 2021b). 

5. If it is a TUPE transfer what legal obligations does Illuminate have? 
5.1. Illuminate to Inform ‘staff representatives’ and/or recognised Trade Union, which in this case would be Federation of Electrical Workers (FEW). Information provided such as reasons why the transfer is taking place, how it will affect employees and provide documentation that will reflect these changes, such as Job Descriptions, risk of redundancies and how Illuminate plan to conduct the transfer.
5.2.  A Consultation Process that would include what the changes are, for instance, change to work location (as 15% of Illuminate’s work is presumed to be carried out elsewhere prior to transfer). Changes to date of pay that might differentiate and if there are any changes to hours of work, which would be pertinent in that Illuminate employees are only required by BBL for 85% of their prior contact to conduct general electrical ‘fixing’. The consultation process is an opportunity for Illuminate employees to provide feedback on proposals and for Illuminate to consider these in an allocated time frame, which by law is long enough to explain the change and for dialogue to occur (ACAS, 2022d). Illuminate will consider proposals and communicate back to employees if any proposals are introduced and agreed, or if not, rationale on the requirements of the business not to take these onboard. 
5.3. If Illuminate do not consult with their 15 employees, employees may be able to make an unfair dismissal claim at employment tribunal, especially if Illuminate did not identify the Federation of Electrical Workers (FEW) and/or did not implement employee representatives to consult or directly consult. A successful claim would mean, 13 weeks’ pay could be granted, paid by BBL, Illuminate or both. 
5.4. Illuminate to provide BBL with ELI (employee liability information). Information regarding all assets of the business that BBL is obliged to take on, including employee’s personal details, their current terms and conditions and any active employee relations cases, that are live in the last two years. BBL is obliged to be aware by Illuminate any collective agreements that might affect Illuminates employees Terms and Conditions and any claims brought forward by Illuminate employees that have been ongoing in the last two years or, that employees might make during the transfer from Illuminate to BBL. 
5.5. Illuminate Employees do not have to take part with the transfer but would be exempt from redundancy pay and unfair dismissal. This will be treated as a resignation. (ACAS, 2022a), (Capital Law, 2021b). 

6. Management request for advice in responding to BBL’s decision to take on Illuminate Employees under TUPE and dealing with selection issues generally

After a TUPE transfer, organisations can made redundancies based on two grounds as per point 4.7 which would be an ETO, in BBL’s case, ‘too many employees transferred in for the same role’. BBL would therefore be making 22 employees redundant out of the 45 employees to have a headcount of 23. A redundancy consultation process would need to take place, engaging Trade Unions and providing employees an opportunity to give feedback on the proposals and an opportunity for BBL to respond and provide rationale on the business reasons why the proposals aren’t to be considered. 

IWU’s proposal is inappropriate as Illuminate employees under TUPE would have continuous service that might exceed those currently working for BBL. Legally, Illuminate Employees continuous service would be counted from their start date with Illuminate, making the statement of ‘last in, first out’ and ‘have only been with the company for 9 months’ inappropriate, potentially leading to unfair dismissal claims if a proper selection criteria is not followed i.e. a selection based on ‘subjective grounds’ which is what IWU is proposing. This meaning that a proper and fair selection criterion must be followed that is not direct or indirectly discriminatory (Capital Law, 2021c). 

7. Management request to outline a legally compliant and fair process for dealing with any redundancies that may rise
This would include:
7.1.  Identify the pool of employees at risk i.e. Electrical Engineers at BBL (out of the 45 employees, 22 will be made redundant).
7.2.  Initial Meeting with pool to explain:
7.2.1. ‘Heads-up’ Meeting to Trade Unions (TU).
7.2.2. Explain that 22 employees might be in a redundancy situation and ‘at-risk’ (this can be as a group or individually and invite TU’s).
7.2.3. Explain that redundancy is a possibility and subject to consultation and that no pre-determined decisions have been made, (this could lead to claims). 
7.2.4. Explain any alternatives to redundancy that BBL can offer, such as alternative jobs vacancies and look at other options that BBL can implement to avoid redundancy as a last resort. 
7.2.5. Ask for volunteers that may want to be made redundant.
7.2.6. BBL to explain the selection criteria if this is to be based on pre-existing organisational information (slotting and matching) or if all employees will need to be interviewed. 
7.2.7. Purpose of meeting and outcomes to be followed up in writing. 
7.3.  Scoring of Selection Criteria 
7.3.1. All 45 employees will need to be scored. 
7.3.2. Selection Criteria to consider pre-existing performance and ability information of 45 employees or, interviews to establish a clear and transparent process. Subjective grounds, such as those proposed by IWU would result in an unfair process, leading to unfair dismissal claims. Selection Criteria should also not be direct or indirectly discriminatory and reflect unconscious bias. 
7.3.3. A Scoring Matrix can be used to reflect the weightings of all 45 employees and the top 23 employees slotted and matched into the available positions, with the remaining 22 employees ‘at-risk’ to redundancy. Best practice could include a peer review of any scoring activities to ensure a robust process has been followed. 
7.4.  Result of Selection Criteria Process
7.4.1. Employees should be written to, to confirm results of Selection Criteria Process, regardless of if they have been successfully slotted and matched into a position or if they have not been able to secure a role. 
7.4.2. For those that are in a redundancy situation after the selection criteria, BBL needs to include in writing, such as a letter, the reasons for why the employee is being made redundant, the employees score, the redundancy is still subject to change, and no final decisions have been made with further time allowed to consider other options to avoid redundancy. And finally, the employee can respond to the letter and provide any challenge/evidence to dispute their score.
7.5.  Further Consultation 
7.5.1. Individual Consultation meetings can be scheduled for the employee to meet with BBL management, with a TU rep, to be able to comment on their selection criteria score, challenge this and their ‘at-risk’ status. An opportunity for BBL to offer alternatives to the employee such as vacant positions at BBL. An opportunity for the employee to raise any questions and queries with BBL. BBL should retain notes of discussions and any outcomes of the meeting. 
7.5.2. Changes are to be made to any employees that have challenged their scores from the selection criteria. Any changes to at-risk employees that now don’t meet the necessary score to secure a role, will need to be confirmed and notified by writing and invited to an individual consultation meeting to discuss points mentioned in 7.4.2. 
7.6.  Confirmation of Redundancy and Termination
7.6.1. Once consultation period has lapsed, those that are to be made redundant need to have meetings scheduled with TU reps to be notified of decision and rationale on how BBL has reached that decision. 
7.6.2. The meeting will include any challenge from selection criteria scores not re-considered and that no suitable or further alternative employment has been found. BBL management will explain the redundancy package included in 7.6.3. and notes of the meeting need to be kept for further reference. 
7.6.3. Termination of contract via redundancy will be confirmed by letter (termination letter). This will include the decision, the rationale and confirmation for right of appeal (with a set time limit). The letter will include if the employee needs to work their notice, be put on garden leave, or receive a payment in lieu of immediate termination and a calculation and explanation of the redundancy payment. An estimated termination date will be included within the letter (Capital Law, 2021c), (UK Goverment, 2022).
7.6.4. An example of where an unfair dismissal claim is brought, can be evidenced with Ashby v JJB Sports, Employment Appeal Tribunal, 18th Sept 2012 (CIPD, 2022e).

8. What are the options in terms of seeking to make the change to the terms and conditions (T&C’s)? 
The options for seeking to make the change to the terms and conditions are as follows:
8.1.  Engage employees affected into a Consultation Process
8.1.1. “Head’s up” to TU’s with business rationale to decide to change T&C’s to increase flexibility and organisational profitability. 
8.1.2. Invite Employees and TU’s to an Initial Consultation Meeting to explain proposals.
8.1.3. BBL management to introduce the proposals, when the proposals are due to start and invite questions from affected employees and TU’s with further time allocated as part of the consultation process to provide further proposals for BBL to consider what might have been overlooked. 
8.1.4. BBL to consider proposals after allocated consultation period ends. 
8.1.5. BBL to confirm to employees if proposals are not to be considered and the business reason why. 
8.1.6. BBL to confirm if there are any changes to the proposals of if the proposals are to remain as outlined in 8.1.3.
8.2.  Employees Invited to sign new Terms and Conditions
8.2.1. Employees that volunteer to sign new Terms and Conditions do so, BBL will confirms this in writing to employees. 
8.2.2. Employees that do not wish to sign new Terms and Conditions will be issued notice of termination and date to take effect if no agreement is made (as per point 7.6.3). Resignations will be accepted. 
8.2.3. This can lead to dismissal and re-engagement, meaning that if employees that do not sign new terms and conditions by the time the new terms and conditions are proposed to take effect, they will automatically be reinstated on the new terms and conditions. 
8.3.  New Terms and Conditions take affect
8.3.1. Employees that have signed new Terms and Conditions will be employed and work in adherence with the new changes. These will be confirmed in writing. 
8.3.2. Those that have not signed but have remained in post will automatically be reinstated with the new changes. If they do not, this would be a conflict of contract, which would be a disciplinary matter. (ACAS, 2022b).
8.3.3. An example of where an unfair dismissal claim is brought, can be evidenced with Societe Generale v Raphael Geys, Supreme Court, 19th December 2021 (CIPD, 2022f).

9. Does the clause referred to above (about the Company having the right to make changes) help management?
Having a pre-existing flexibility clause can support management in reflecting flexibility with its workforce, but it must be considered as reasonable to be able to make changes to BBL contracts (ACAS, 2022b). With the flexibility required with BBL staff to be able to work at any location between Cardiff, Newport, Southampton and Portsmouth it would be considered reasonable between Welsh and English Locations alone i.e. Cardiff to Newport and Southampton and Portsmouth but it would be considered unreasonable between Southampton to Cardiff and/or Newport to Portsmouth as this would not be commutable. 

10. What are the advantages and disadvantages of each of the options identified? 
10.1. Advantages of consultation process to implement new T&C’S
10.1.1.  Provides open, transparent, and clear dialogues between all parties.
10.1.2. Get to view and understand employees’ perspectives, building trust and maintain good working relationships 
10.1.3. Allow BBL to maintain operational effectiveness and not drive dis-engagement due to fears around change. 
10.1.4. Consultation provides an opportunity to resolve any concerns or issues for both BBL and BBL employees, with TU’s, to seek an agreement that works for all. 
10.1.5. Consultation provides a chance for BBL to show how it values its employees by engaging them with the change, being fair, transparent to ensure that all avenues have been explored so that any changes help support employer and employee (ACAS, 2022f).

10.2. Disadvantages of consultation process to implement new T&C’s
It is always best to look at other avenues before changing terms and conditions. This is because they can:
10.2.1. Harm working relationships 
10.2.2. Bring legal claims such as unfair dismissal and constructive dismissal if employees are adamant that the changes made have been implemented incorrectly, which can be costly if proven. 
10.2.3. Dis-engagement with the workforce affected if they do not feel involved with the change or an opportunity to influence any decisions that have been made. 
10.2.4. Absence levels increase due to stress and anxiety 
10.2.5. High level of resignations with employees not agreeing with the change. 
10.2.6. Damage to employer brand, if the change causes media coverage that paints BBL in a bad light, making it hard to attract new recruits. 
10.2.7. TU’s could initiative industrial action (ACAS, 2022f).
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