



























This essay will highlight some of the key issues with the current law governing homicide in England and Wales and offer arguments for and against the needs for reform. Murder under common law is committed when a person unlawfully kills another human being under the Queens Peace, with malice aforethought (Connor et.al. 2013, p.339). Murder is the intention to kill or cause grievous bodily harm (GBH) (Crown Prosecution Service, 2021). There are currently three partial defences to murder which are: diminished responsibility, loss of control and killing in pursuance of a suicide pact. (Crown Prosecution Service, 2021). 
The first partial defence to murder is diminished responsibility. Under Section 2(1)(a) The Homicide Act 1957 the defendant must be suffering from an abnormality of mind (recognised medical condition). Under Section 2(1)(b) the defendant must be suffering from substantial impaired mental responsibility which would not be experienced by a reasonable person, must not be able to form a rational judgement and not be able to exercise self-control. Under Section 2(1)(c) (a)(b) must be able to provide an explanation for D’s acts for being a party in the killing. 
The second partial defence to murder is loss of control. Under Section 54(1)(a) of the Coroners and Justice Act 2009, where the defendant kills or is the party of a killing which resulted from the defendant’s loss of self-control. Under s54(1)(b) the loss of self-control must be directly caused by a qualifying trigger and s54(1)(c) a reasonable person with a normal degree of tolerance, same age and sex as the defendant and in the same circumstances must have acted in the same or in a similar way to how the defendant acted. If a defendant can successfully apply one of these partial defences they will be given a Voluntary Manslaughter charge and the murder charge will be quashed.
Involuntary Manslaughter is a common law offence in which the defendant unlawfully kills another human being but does not have the mens rea for murder. An individual can be charged with Involuntary Manslaughter if: they kill via a lawful act that was likely to cause bodily harm or they kill another because of gross negligence Connor et.al. 2013, p.343).
One of the first key issues argued by the Law Commission (2006) is the meaning issue of ‘malice aforethought’ which is the mens rea for murder. It could be argued that the meaning of the term in a sense means evil, a wrongdoing, and a guilt however the exact definition of the term has never really been clear. Moreover, after 1985 an individual could only be convicted of murder if they had a direct or indirect intention as seen in the case of ‘R v. Moloney AC 905’ (1985) where the defendant (Moloney) and his stepfather had a competition in which they saw who could load a shotgun the quickest, Moloney’s stepfather drunkenly challenged him to fire the shotgun and Moloney did, however the bullet hit his stepfather and killed him. The defendant created an appeal for manslaughter as he did not have the mens rea (the intention to kill or cause GBH) his plea was accepted. According to Law Commission (2005), the term ‘malice aforethought’ has a huge influence over public perception of murder. A vast majority of people believe that a murder is a premeditated killing or the intention to kill a person. However, this isn’t exactly the case, currently within the United Kingdom, a person is guilty of murder even if it wasn’t their intention wasn’t to kill -for example their intention was only to cause serious bodily harm and the person dies by not receiving correct medical treatment.
According to The Law Commission (2006) a three-tier murder scheme was proposed in which there would be first degree murder, second degree murder and manslaughter. Within this system first degree murder would regard: intention killings and killing with intent to cause serious injury where the killer was aware of their conduct and the risk concerning the cause of death, as this point was argued to the judges of The Higher Court Judges’ Homicide Working Party, they saw the proposal as restricting first degree murder to intentional killings. Second Degree Murder would entail when the defendant had the intention to cause serious injury but didn’t think death would be a consequence and finally manslaughter would be charged for a criminal act which intended to cause injury, an act where injury was a foreseen serious risk or through gross negligence. There is also the idea that first degree murder would have the partial defences (diminished responsibility, loss of control and suicide pact) to convert to second degree murder if successful. (ILSPA, 2010).
However, not everyone has taken to the proposed reform. Former Lord Chancellor, Lord Falconer has raised some issues regarding the way the three-tier system would account for gang violence and believes that the current system is sufficient Hill (2010). Lord Falconer also believes that a change in the Homicide scheme would be difficult due to drawling the line on mercy killings, (BBC 2005, quoted Falconer, 2005) "The law can never condone mercy killing, because the law is there in part to protect people who might be killed". Adhering with the Law Commission (2006) in a sense this is correct despite a killing being mercy or not, mercy killing would still be classed as unlawful.
To oppose the three-tier murder scheme that the Law Commission (2005) chose not to pursue was ‘one homicide offence’ this does not mean the idea doesn’t have some positives. A huge benefit to this idea was that it simplifies an extremely complex law that surrounds the partial defences – this system would remove both. Depending on the serious and intention of the crime depends on the more/lesser sentence decided by the judge. Another benefit of single offence homicide is that it doesn’t label everyone as murderers, removing the defences of murder would in some way prevent victim blaming of the current structure of law. This idea of single offence homicide was first suggested by Sir Louis Blom Cooper QC.
Following the report put forward by the Law Commission (2006) the government elected not to pursue and proceed with reforming the structure of homicide. Although, they did take up the reform on the partial defences currently at the time being provocation (now Loss of Control under Section 55 of the Coroners and Justice Act 2009) and diminished responsibility. JUSTICE believes that the government have failed to correctly review the Law Commissions report and rejected major parts in which only further complicates the current laws regarding Homicide (JUSTICE, n.d).
To conclude, despite the positives and easier to understand schemes for homicide put forward by the Law Commission in 2006 the government has still taken little action to implement any new schemes such as the three-tier homicide scheme in fear of public perception (JUSTICE, n.d). Despite the government originally keeping an open mind In the government eyes changing to a three-tier system would convert most killings to a second-degree category in which the public would not approve of because they see murder as the most serious crime, despite these suggestions have been put forward by Lord Macdonald for refined versions including a four or five tired system which could seriously overcomplication the legislation even more. Compared to the ideas suggested by Sir Louis Blom Cooper QC with a simple ‘single offence homicide’ system with the judge’s discretion deciding the sentence Travis (2016).
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