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Employment Regulation

Introduction

“The purpose of employment law is to regulate the relationship between the employer and employee” (K, 2019). 

Employment Law originates in one of three places: -

· Parliament via legislative process, 
· The courts through judicial decisions; and in 
· European Union institutions. 

It provides both employers and employees with the assurance that their hiring processes, dismissal processes, and their workplace is fair for each individual. It illuminates discrimination whilst effectively promoting equality within the workplace. 

Failure to comply with the law can result in prosecution or being issued with a severe penalty. 

Aims and Objectives

The purpose of Employment law is to protect the rights of workers, examples include: -

· Fairness: it prevents employers from using their power unreasonably. It provides an equal balance of power between the employer and employee.
· Protection: Protects minority groups who require protection and encouragement to achieve more equality. 
· Legality: Trade union representatives would be powerless without legal support. 

The Court System

Criminal Law

Focuses on the punishment of crimes via proceedings brought by the Crown Prosecution Service. 

In employment law the main cases of criminal law are brought through: -

· The Trade Union and Labour Relations (Consolidation) Act 1992, some aspects of which relate to illegal activity during industrial action;
· The Data Protection Act 2018 – for improper use of confidential and personal data;
· The Health and Safety at Work Act 1974 – for criminal breaches of health and safety legislation;
· The Racial and Religious Hatred Act 2006 – which makes it unlawful to incite racial hatred. (Daniels, 2019)

The matters are usually decided in the Magistrates or Crown court: -


[image: ]
(Daniels, 2019)

Civil Law

Primarily deals with resolving a dispute between two parties. This is enforced as a result of one party (the claimant) suing another (the respondent) for either compensation or an alterative remedy in a civil court. The claimant will use the court system to allege that the respondent has caused them harm by breaching an element of the law. 

Civil law is based on one of the following laws: -

Contract: Legally binding agreement made between the employer and employee and sets out the obligations for both parties. If an obligation is breached, a dispute can occur under this law. 

Tort: Provides remedies to individuals who suffer harm by the unreasonable act of others and can include negligence or injuries. 

Property: A claim can be made under the employer’s copyright – for personal gain, if an employee uses an invention which was designed at work. 

Employment Tribunal

This was formed by the Industrial Training Act 1964 and was originally created to hear appeals relating to the assessment of training levies. Since then, this has been greatly extended and Employment Tribunals now hear cases relating to over 80 pieces of legislation, including unfair dismissal (introduced in 1971), sex discrimination (1975) or race discrimination (1976). 

Most employment law cases are heard in an Employment Tribunal. Any appeal can be submitted only if it is based on a point of law, and this is referred to the Employment Appeal Tribunal. Any further appeals are directed to the Court of Appeal followed by the Supreme Court: -

[image: ]
(Daniels, 2019)

Process

1. Early conciliation: The ‘claimant’ contacts ACAS to resolve the dispute as an alternative to a tribunal claim.
2. Claim Form ET1: No agreed settlement, the ‘claimant’ will complete this form and submit to the Employment Tribunal within three months of the alleged incident. This can be extended within certain circumstances. 
3. Claim Form ET3: The tribunal will log the claim, send a copy to ACAS, a copy to the ‘respondent’ with this form to complete and return within 28 days.
4. Preliminary Hearing: Address any issues prior to full hearing. The Employment Judge can also strike out a claim at this hearing if it is unlikely to succeed.
5. Hearing:  Full hearing of the case, the Employment Judge sets out the key issues with all parties and witnesses present. 
6. The Judgment: The decision of the claim. 
7. Review Decision: If a party is dissatisfied with the outcome, they can request the tribunal to review the decision or make an appeal to the Employment Appeal Tribunal. This must be made within 14 days.  

Sources of Law

Legislation is created by: -

Statute: Acts of parliament and are the main source of legislation. 

Common Law: Also known as case law and is derived from judges’ decisions based on precedent following from judgments in previous cases. A precedent can be ‘binding’; if it is set by the Court of Appeal, the Supreme Court or the Court of Justice of the European Union, or ‘persuasive’; if the judgement comes from the ruling of a lower level of court, for example, the Employment Appeal Tribunal. 

European Directives: Employment law will not change due to Brexit.  However, the UK can now make changes to the Working Time Regulations, if it wants to do so. 
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Recruitment and Selection

Introduction

A contract of employment can be defined as a legally binding agreement. It consists of express written or verbal terms in the employment contract, and implied terms which are usually not expressly stated but incorporated in some other way. (Aying & Rachel, 2020)

What is a Contract of Employment?

Employment contracts consists of: -

· Express Terms: Rights expressed in law (in statute), i.e. Pay. 

· Implied Terms: Not stated in the contract but form part of the agreement between the employer and employee, they are derived from:

· Collective agreements; with Trade Unions
· Statute; right to the National Minimum Wage
· Custom and practice; Bonus is paid each year there is a contractual right to receive it.
· The Courts; Identifies the terms each party is bound by.
· Work rules; Staff handbook.

· Statutory Rights: Guaranteed rights under law, irrelevant if they are written into the contract, e.g. holiday entitlement.

Types of Contract

The three main types of recognised employment status are: -

· Employee: defined under Section 230(1) of the Employment Rights Act 1996 as ‘an individual who has entered into or works under a contract of employment’. 

· Worker: defined under Section 230 (3) of the Employment Rights Act 1996 as ‘an individual who either works under a contract of employment or works under any other contract where that individual agrees to personally perform work or services for another party’.

· Self Employed: Run their business and take ownership. Not entitled to the statutory rights that Employees or Workers have.





The status of the employee should be established prior to the issue of contract as each have different rights: 
[image: ]
 (Daniels, 2019)

Employment Status

The definition of ‘staff’ written within the Employment Rights Act 1996 is beneficial. However, employment situations vary. In certain circumstances it is not always clear who the employee is. The contract of employment would be the primary source of evidence that would be used to establish employee status, as this clarifies the employer and employee relationship. However, if there is still dispute concerning status there are several tests which could be used: -

· Control Test: ‘Master vs Employee’; a person is told how to do their work; it would be evident they are an employee. 

· Ordinary Person Test: the ‘common sense approach’. Look at how the individual has integrated into the business? For instance, emails etc. 

· Economic Reality Test: Establish if there is a risk to the individual carrying out the work, i.e. who pay’s the bills. This would suggest whether someone is an employee or self-employed. 


· Mutual Obligation Test: Is there an obligation to work; does the employer have to provide work, and does the worker have to take the work that is offered?

· Gig Economy Case: Identify the status as either a worker or self-employed as individuals are paid for the ‘gigs’ they do rather than for their time. 

Written statement of employment particulars

The requirement under Sections 1 to 7 of The Employment Rights Act 1996 requires a written statement of terms and conditions to be provided to employees. This was initially used as a contract of employment. All employees who work for an employer for at least one month received a written statement of initial employment particulars by no later than two months after the beginning of their employment. 

The introduction of The Employment Rights (Miscellaneous Amendments) Regulations 2019 brought in from 06 April 2020 increases the amount of information an employer must now provide. One of which includes the entitlement for both workers and employees to receive written particulars from day one of their contract. 

Obligations on the Employee and Employer

There are also a series of duties implied into the contract of employment on both the employer and the employee that have been imposed by law:
[image: ]

It is essential an employer recruits’ staff in a way that does not breach the law and complies with legislation. The penalty for not complying can be detrimental and damage the reputation of the organisation. It could end up in an Employment Tribunal.  
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Change and Reorganisation

Varying a Contract of Employment

An employer may seek to change a contract of employment due to a restructure of the organisation. An employer cannot solely do this as it is a legal agreement between both parties. Therefore, both parties must participate in negotiation. Failure to negotiate could result in the employee resigning and making a claim for constructive dismissal, or the employee seeking damages for any loss that has been suffered whilst continuing to work. 

The exception whereby an employer has the authority to make a variation is: -

· Via a Flexibility Clause; terms within the contract that give employers the right to change some conditions of employment,
· The employee’s consent; or
· Via the employee’s representative’s agreement to the change, for example, the trade union.

Implementation

To obtain express agreement and consent to implement change will involve the employer consulting with employees (or their representatives like a trade union) regarding the change. 

Consultation:

· 20-99 Employees: Consultation will run for a minimum of 30 days.

· 100+ Employees: Consultation will run for a minimum of 45 days.

· Less than 20 Employees: No requirement to consult with representatives but consultation should take place with those affected. (Daniels, 2019)

Outcome

The change is agreed, or the employee works in line with the proposed changes, without protest, so the employer can use the employees conduct as an implied agreement.  

The employee does not comply, and therefore the employer can terminate the contract of employment for ‘some other substantial reason’ and reengage on new terms.

Redundancy Law

According to section 139(1) of the Employment Rights Act 1996 an employee is dismissed for redundancy if:

· The employer has ceased, or intends to cease, continuing the business, or
· The requirements for employees to perform work of a specific type, or to conduct it at the location in which they are employed, has ceased or diminished, or it is expected to do so. (CIPD, 2019)

Consultation

The Trade Union and Labour Relations (Consolidation) Act 1992 states the length of time that is required in collective consultation. This mirrors the contractual variation process. 

During the consultation, an employer must provide the following to the employee in writing:

[image: ]
(ACAS, n.d.)

Selection

The employer will be required to select individuals once the consultation ceases. The selection must be fair and based on objective criteria, so that no individual is discriminated against. The criteria can include: -

· Length of service
· Attendance records
· Disciplinary records
· Qualifications

The scoring matrix will be undertaken independently, by at least two managers to identify the employees at risk of redundancy.

Appeals and Dismissals

The employer will consult with the employee and issue a letter to advise they are at risk of redundancy and will be invited to attend a meeting to discuss. 

If the employer’s decision remains, a letter will be issued in writing with all the necessary details enclosed. 

The employee has the right to appeal against this decision once it has been communicated in writing. 

Redundancy Pay

An employee is required to a statutory redundancy payment providing they have been in employment for more than two continuous years, this is calculated as: -

[image: ]
(ACAS, n.d.)

Alternative Employment

The law removes the entitlement to a statutory redundancy payment if an employee unreasonably refuses suitable alternative work. 

Transfer of undertakings (TUPE)

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) protect the entitlement of UK employees to the same terms and conditions as they previously had. This can occur in: -

· A business transfer; or
· A service provision change.

TUPE does not apply to: -

· Transfers by share take-over
· Transfers of assets
· Buying in services from a contractor on a one-off basis
· Change of business identity.

Automatic Transfer

Employees employed within the organisation that is transferring will be entitled to continue working under their existing terms and conditions of employment with their continuity of service preserved. 

The transferee will take over the liability for statutory rights along with any claims and liabilities arising from the contract. The occupational pension, PAYE and NICs and criminal liabilities do not transfer.

If an employee objects to the transfer their contract will terminate by operation of law on the transfer date; there is no dismissal.

Contractual Variation

Any changes to a contract, or dismissals associated with the transfer, can only be allowed if they can be supported by the ‘economic, technical or organisational’ (ETO) defence.

Consultation

The regulations stipulate a consultation must take place with the relevant employee representatives and the following information must be supplied: -

[image: ]
(CIPD, 2019)

Failure to consult could result in the employer paying their employees up to 13 weeks’ pay in compensation. 

Employee Liability Information

The transferor is required to provide the transferee with the following information by law: -

[image: ]
(ACAS, n.d.)
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Pay and Working Lawfully

Who is a ‘worker’?

The Working Time Regulations 1998 define a “worker” as an individual who has entered into or works under (or, where the employment has ceased, worked under) –

a) a contract of employment; or
b) any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party (McCartney, 1998)

The only exclusions are the self-employed.

What is work?

Regulation 2 states:

· a period when the worker is working, at the employer’s disposal and carrying out activities or duties in accordance with usual practice;
· a period when the worker is receiving relevant training;
· any other period that is to be treated as working time within the regulations.

Requirements

A worker must: -

· Receives 5.6 weeks (28 days) paid leave which includes the eight public holidays within the UK.
· Not exceed an average of 48 hours per week over a 17-week reference period subject to opt-out.
· Receives a minimum 11 consecutive hours’ rest in every 24-hour period.
· Receives at least 24 hours’ uninterrupted rest in every seven-day period. This can be averaged over 14 days. 
· Not be under the age of 13 years unless they are in specific professions and this is restricted to no more than 8 hours a day.

Holiday Pay

Workers are entitled to a week’s pay for each week of statutory leave used. A weeks’ pay is calculated based on the hours worked or paid for: -


[image: ] (copyright, 2020)

Payment of Wages

The ERA 1996 states employees have the right to receive an itemised pay statement. Employers also required to itemise employee’s payslip if they work variable hours following an amendment order effective from 06 April 2019.

Deductions

An employer is not allowed to make deductions from wages unless: -

· it is authorised by legislation,
· the contract allows it,
· there is an agreement in writing; or
· as a result of a court order.

If an employee believes deductions have been made unlawfully a claim can be made to the Employment Tribunal.

Guarantee Payment

The ERA 1996 states an employee with one month’s continuous service is entitled to a guarantee payment if no work is provided throughout the day when they would have worked. This excludes industrial action or the employee’s refusal of alternative work.

National Minimum Wage (NMW)

The NMW Act provides workers with the guarantee of a minimum hourly rate that an employer has to pay an employee for work. 

National Living Wage (NLW)

On the 01 April 2016 the NLW came into effect. This applies to workers aged 25 and over and stipulates the national minimum wage payable. 

Employers are required to keep record of such payments for at least three years. An employee has the right to request access to such records. Failure to do so can result in an application to the Employment Tribunal.

Equal Pay

Under the Equality Act 2010, Employers must give men and women equal pay for equal work.  

Payment and Sickness

An employer is required to pay the minimum Statutory Sick Pay (SSP) to employees and workers by law providing they meet the eligibility conditions. This excludes an employee who has been suspended from work due to medical reasons. An employee will receive full pay whilst the employer investigates the health condition. 

Family Friendly Rights

Employees are entitled to several family-friendly rights within the workplace. These include: -

Maternity Leave

The right to take up to 52 weeks’ maternity leave, receive maternity pay; time off for antenatal care; and protection from dismissal on the grounds of pregnancy or childbirth. An employer must be given eight weeks’ notice prior to the date of return. 

Below is a summary of rights:

[image: ]
(Steven & Robert, 2006)


Keeping in touch (KIT) days

An employee may work a maximum of ten days and be paid without it affecting OML or AML.

Other Rights

[image: ]

Paternity

The employee must be in continuous employment for 26 weeks ending with the 15th week before the baby’s arrival, be the baby’s biological father or partner/husband of the mother and have responsibility for the baby’s upbringing to be eligible for paternity leave. The maximum entitlement is two weeks. The employee must provide the employer the required notice and evidence of entitlement.
[image: ]

Adoption Leave

Entitlement to Statutory adoption leave (SAL) and pay. This mirrors the entitlements of maternity leave except for either parents being eligible for the leave.




Shared Parental Leave (SPL)

This enables both parties to share time off work after their child is born providing that the eligibility requirements are satisfied. The SPL allows both parents to take leave at the same time or separately. 

Parental Leave

Employees are entitled to unpaid parental leave of up to 18 weeks for each child or adopted child up to their 18th birthday.

Further Rights
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Law within the Workplace

1. Health and Safety

The Health and Safety at Work Act (HASAWA) 1974 sets out the main duties of the employer and employee in relation to Health and Safety within the workplace. 

Section 2(1) of the HASAW clearly states that the employer has a duty to ensure, as far as is reasonably practicable, the health, safety and welfare at work of all employees. (Health and Safety at Work etc. Act 1974. 2020). The requirements include:

· Safe and adequate plant and equipment. 
· Safe premises and/or place of work.
· Competent and safe fellow employees.
· A safe system of work: ensure the workplace is suitable for the employee to carry out their duties.

Section 7 of the HASAW states that employees have a duty to:

· to take reasonable care for the health and safety of themselves and others who may be affected by their acts or omissions at work; and
· co-operate with their employer as is necessary to enable health and safety requirements to be met. (Health and Safety at Work etc. Act 1974. 2020)

Work-related stress

There are no specific legal obligations relating to stress at work, however, the HASAW Act states employers have a duty to ensure the health, safety and welfare of their staff.  In assessing the employer’s liability in cases of alleged work-induced stress, a key point is to look at if the psychiatric illness caused by the stress was foreseeable.

Breaches

Breaching Health and Safety legislation can result in: -

· damages under the tort of negligence,
· claims for breach of contract (e.g. constructive dismissal); or
· prosecution.

2. Equality and Diversity

Discrimination legislation has grown rapidly, and most of the legislation is contained within the Equality Act 2010. This supports equality and diversity within the workplace as employees, workers, job applicants and ex-employees are all protected under this law. 
There are nine protected characteristics: -

1. Age
2. Disability
3. Gender reassignment
4. Marriage and Civil Partnership
5. Pregnancy and maternity
6. Race
7. Religion or belief
8. Sex
9. Sexual orientation

Types of Discrimination

Under the Equality Act 2010, there are six types of discrimination:

1. Direct: Failing to offer a job applicant a position because of a protected characteristic.

2. Indirect: Not to apply criteria and conditions to job requirements/recruitment process which may indirectly discriminate against job applicants. 

3. Associative: Not offering a job as the candidate discloses their partner is disabled.

4. Perceptive: Treat someone less favourably because it is perceived they are part of a protected group.

5. Harassment: Unwanted conduct related to a relevant protected characteristic. 

6. Victimisation: Penalising employees for exercising their rights under the Equality Act 2010. 

Lawful Discrimination

In certain circumstances, ordinary direct discrimination and indirect discrimination may be lawful if the employer can objectively justify it; i.e. ‘a proportionate means of achieving a legitimate aim’. (Indirect discrimination. 2020)

The employer must show that the less favourable treatment was appropriate and necessary. What is ‘proportionate’ will vary and can depend on the size and resources of the business. 





3 Implied Duties: Management of Employees

An employer has a duty to their employees to provide the following services, which are implied by law or alternatively, found in the employment contract: -

· To provide a reasonable amount of work.
· To provide a safe and healthy work environment.
· Protect employees against liabilities and losses resulting from following management’s instructions.
· To have mutual trust and confidence within each other.
· To have a duty of mutual trust and confidence between both parties.
· To provide employees with correct information about rights under their contract.
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Performance and Disciplinary

What is dismissal?

The Employment Rights Act 1996 (S95) states that an employee is dismissed by the employer if:

a) The contract under which he/she is employed is terminated by the employer (whether with or without notice),
b) A fixed term contract is not renewed, or
c) The employee terminates the contract under which they are employed (with or without notice) in circumstances in which they are entitled to terminate it without notice by reason of the employer’s conduct. (Employment Rights Act 1996. 2020)

However, a contract of employment can be terminated without dismissal by: -

· An employee resigning without pressure from the employer,
· Mutual agreement by both parties; or
· Frustration whereby an unforeseen event occurs that prevents one or both the parties from performing the contract.

Wrongful Dismissal

Solely looks at a breach of the employment contract and whether the employer has breached their terms. The most common breach is where the employer has dismissed the employee without notice or with less than the minimum notice period as stated within the contract. 

Unfair Dismissal

This is a statutory entitlement to all employees who believe they have been dismissed unfairly or unreasonably by their employer and have a right to bring a claim for unfair dismissal depending they meet certain criteria. 

The employer will be required to convey the dismissal was fair because it met one of the following five reasons: -

· Capability or qualifications
· Conduct
· Illegality or contravention of a statutory duty
· Some other substantial reason (SOSR)
· Redundancy (Dismissal procedures. 2020)






[bookmark: _GoBack]Capability

The ERA 1996 defines capability as ‘skill, aptitude, health or any other physical or mental quality’. (Employment Rights Act 1996 (c. 18). 2020). 

An employer has obligations to the employee upon commencement of their role to ensure they fully understand the requirements of the role, provide the employee with all the necessary training requirements and convey the penalties to the employee should the required standard not be met. This should be evidenced on record. Therefore, should the employee fail to meet the required standard, with the necessary training and assistance being provided, the employer has the right to commence disciplinary action. 
 
However, should the issue relate to ill health, the employer must gather all evidence and consider the nature of the illness, the duration of absence along with the potential impact it will have on the organisation prior to disciplinary action.

Conduct

This can be divided into two categories; gross misconduct or misconduct. This can include continued lateness, theft or fighting. In such cases, employers should ensure they follow policy and procedure along with the ACAS code guidance. 

The employer can dismiss an employee immediately in the case of gross misconduct, however, for good practice it is important to carry out a thorough and fair investigation of the alleged offence and allow the employee with an opportunity to respond. 

Should the case end up in an Employment Tribunal, the “Burchell Test” will be used to establish the facts and test the reasonableness of the employer’s action:

· Did the employer reasonably believe the employee was guilty?
· Did the employer have reasonable grounds to base the belief on?
· Was a reasonable investigation conducted prior to the decision being made?

The employer should endeavour to ensure during this process they act fairly and reasonably. It is imperative the employer evidences their reasons for dismissal.

Grievance

The ACAS ‘Code of Practice: Disciplinary and Grievance Procedure’ stipulates three steps that should be followed when dealing with this situation:

1. The employee writes to the employer setting out the nature of the grievance.

2. The employer arranges a meeting with the employee to discuss the grievance. The meeting must take place in a reasonable time period and when the employer has had a chance to investigate. After considering the situation, the employer must inform the employee of any action that is to be taken, if any. 

3. The employee has a right to appeal against the response to the grievance. (Code of Practice on disciplinary and grievance procedures | Acas. 2020)

The outcome and details of the case remain confidential. The employer will keep a record on file to assist with potential queries in the future. However, should the employee feel that the issue has not been resolved, a claim could be made to the Employment Tribunal. 
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