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Assignment title: Common Law



Task description: The English Legal System is based upon common law principle. Explain what this mean.









The essay will provide an in-depth understanding of English Legal System in England and Wales and how this system is based upon common law principles, outlining the history of the common law and how this working in practice. A contrast between civil law and common law will be presented with case examples.
The English Legal System in England and Wales has a variety of courts and methods for dealing with diverse types of cases. Law has been developed gradually over time, there are two main categories of law: International law and National law which is divided into Public and Private law. As a base for our law, Common law it is unwritten law that developed from customs and judicial decisions, “a mass of Judge-made decisions which lay down rules to be followed in future court cases” (Allbon and Kaur-Dua 2020/2021, p.17). Researching the history of the law we can see that England were governed by different laws implemented by various of invaders for example in North was applied the Dane Law, midlands by Mercian Law and Wessex law served south and west. The Norman Conquest in 1066 organised a controlled Legal System setting up ‘Curia Regis’ (the Kings Court) by William the Conqueror and appointed judges to hear disputes from nobles being sent to major towns to decide important cases. In the time of Henry II (1154-89) judges are travelling on circuits to hear and decide cases using local customs or Anglo-Saxon law. On their return to London, judges discuss customs or Anglo-Saxon law to decide cases. This way the law become uniform or common and gradually was elaborated common law (Gillespie and Weare 2021, p.14). The English common law has been brought around the world under British colonialism in many Commonwealth countries having a common law system. Creating a case law are followed the principles of common law from the basic idea of ‘stare decisis’ meaning to stand by things decided. Publication of reports of cases in higher courts, judges following decisions made in courts in previous cases. To decide a case are followed tasks for establishing what the facts are finding out what happened and how the law applies to those facts. Judges are familiarised with the evidence and legal argument and prepare a written decision which is based on what they think the facts are and how the law apply to them. Ratio decidendi is the legal principle on which decision has been made known as binding precedent for case law. In case of no past cases for judges to have a base on their decision they will make a judgement called reasoning by analogy, they can have a closest look to common law cases that may have the same principles (Gillespie, 2021, p.76). They can create law in novel situations for example it was clearly shown in the case (‘Airedale NHS Trust v. Bland’ 1993) and (Re A (‘Conjoined Twins’ Medical Treatment) 2001). Professor Dworking in his book mention that judges need to look first to previous cases and conclude which principles can apply to the case (Marmor, 2019, p.2 and p.13). Also, Waldron mention in his book that a judge committing to the principles surrounding the legal system acknowledgement of Parliament as supreme, importance of precedent, equity (fairness), certainty and the public interest (Waldron, 1990, chapter 6). For example, it was clearly shown in the earlier case (‘Arthur J.S. Hall & Co v. Simons’ 2000) we can see some of the Waldron’s analysis in judgement of Lord Hoffmann. As a result, House of Lords eliminated the established immunity of barristers from liability in negligence for the work performed in the courtroom. Lord Mance in his speech said ‘’the jury system is fundamental feature of the common law system witnessing a social preference for virtutes other than certainty’’ (Lord Mance J. 2011, the Oxford Shrieval lecture, speech p.8). Judges have an important development role in relation to the common law. Tort law, contract law and property law are examples of laws that follow the Common law (case law) system, for example, a Common Law Marriage ‘cohabitation’ is known as non-ceremonial marriage that allow couples to be considered married without a formal registration of their union and they are called common-law partners, and this is based on (Fairbairn, 2022). In contrast to case law, civil law is based on codes of law and written law such as Acts of Parliament. The code of Justinian in Roman Times been adopted by many civilisations, in 18th century Frederick the Great of Prussia assembled a code of 17,000 rules to set laws. Napoleon, also codified in France the law which at the present are basis of French Law (Martin, 2013). These codes of law make easy to understand and accessible for everyone to know their rights and duty, however the laws are changed and improved with the needs of society. ‘’The law must be accessible and so far, as possible intelligible, clear, and predictable’’ (Lord Mance,11th October 2011, speech The Oxford Shrieval lecture). Before the implementation of Lord Woolf reforms civil procedures been separated between the Rules of the Supreme Court (High court and Court of Appeal) and Country court. Current system of civil justice is established based on reforms which has been recommended in Access to Justice (1996) by Lord Woolf this also has been followed by Middleton Report one year later. In April 1999 civil justice was completely reformed, new rules been brought into effect. This has been changed the terminology for example ‘the plaintiff’ was called ‘the claimant’ for anyone starting a civil case, ‘writ’ is called now ‘claim form’ after Civil Procedure Rules came into force in 1999 (Chadwick, 2019). The main areas of civil law are Family Law, Contract Law, Employment Law, Tort Law (negligence law) and others. Civil cases are between individuals including companies and the decisions made by judges are classified as for an example as ‘’damages’’ which can be special, general, nominal, and exemplary. Law is created by legislation and are two types of them: Primary and Secondary legislation. Primary legislation is created by members of parliament (House of Common and House of Lords) known as the Act of Parliament as an example The Offences Against the Person Act 1861. In a small matter case such Covid 19 government creates Secondary Law known as subordinate/delegated legislation. Common law is the base for working in practice as case law. For example, a crime can categorised as a common law, crime of murder is not defined in statute, property crime which causes damages as well is part of common law, for example it was clearly shown in the earlier case (‘R v. Miller’ [1983] 2 AC161), defendant has been charged with arson. Tort and Contract law are Judge-made decisions as well and they are based on common law principles as well. Equitable principles developed the property and contract law, best contributions today are mortgage and the law of trusts. Equity and the common law are still two separated branches of law and equity persuade when a conflict is. Equitable remedies are injunction, specific performance, rectification, and rescission they apply in today law. ‘’The judicature Acts of 1873 and 1875 resolved this tension by unifying the jurisdictions and creating one supreme court of judicature’’ (Gillespie and Weare, 2021, p.15). The judiciary system of United Kingdom is separated in 3 legal systems: England and Wales, Northern Ireland and third Scotland. Separation of the powers came in force to prevent abuse of power and be checks and balances in constitution. The Constitutional Reform act 2005 made judicial independence and the law-making powers are supported by the hierarchical structure of the courts organised by seniority and the doctrine of precedent ’ratio decidendi’. Doctrine of precedent is not simple always to apply in practice for example it was clearly shown in the case (‘Donoghue v. Stevenson’ [1932] AC 562). Civil justice captures a wide range of issues between people, business, organisations when they try to resolve their disputes with each other. The jurisdiction covers a range of small and simple claims to large claims between multi-national companies.
As a conclusion of this essay, we can see that English Legal System in England and Wales have a base on common law principles since The Norman Conquest in 1066 when William the Conqueror organised a controlled Legal System ‘Curia Regis’ (the Kings Court) giving the power to the judges to make laws. Law must be clear for everyone to understand, adapted to social changes, have a certainty having detailed practical rules and flexible. They are divided in Primary Legislation and Secondary Legislation. We also have codes of law and written laws such Acts of Parliaments as mentioned in this essay. We can see over time from the history how laws have been changed and developed with people needs such Secondary legislation Covid 19, but all have common law as foundation. 
England is common law country.
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