Employment law assignment
Memorandum
To: Bob Braeburn (Owner)	
From: Bethan Wilson (HR Consultant)
RE: Employee Tribunal (ET) letter dated 15th April 2023
Date: 20th April 2023
How and when to respond to the ET1
In line with current employment law legislation the company should respond within 28 days from the date the ET1 was sent (Davidson Morris, 2022).It is a legal requirement to complete an ET3 form (Davidson Morris, 2022; Gov.uk, 2023a), including information regarding your defence in relation to the claim outlined in the ET1 form. It will need to be submitted to the tribunal, a copy will be sent to Alison Ambrosia (AA) and her solicitors (Gov.uk, 2013).  

Failure to respond within this time frame could result in the claimant winning the claim (Peters, 2018). As shown in the case ‘Ms C Scott V Greenwood’ (2020) the respondent failed to provide the ET3 form in time resulting in the claimant  automatically winning the claim. 

Making a claim to an Employment Tribunal (ET) has to be within 3 months, minus a day from the date the incident occurred (ACAS, 2021). AA made the claim in time in regard to the incidences she refers to in the ET1.

Grounds of the claims 
The Act (Employment Rights Act, 1996) is a key piece of legislation that protects employees and relevant when considering the grounds for the claim. It is also expected that employers follow the ACAS Code of Practice as it sets out how employers are expected to treat their employees and it is a legal requirement that this is taken into consideration during the ET hearing (ACAS, 2023).

Sexual Harassment
Sexual harassment is unwanted sexual behaviour and in accordance with legislation (Equality Act, 2010) , specifically section 26, protects employees against this at work (ACAS, 2021). Sexual harassment is unwanted conduct of a sexual nature that can violate someone’s dignity, (ACAS, 2021; Balaban Lewis & Sargeant, 2019) it doesn’t need to be with intent for it to be considered sexual harassment. Anyone who sexually harasses someone at work is responsible for their actions, however an employer has to take steps to prevent sexual harassment from happening in the workplace, known as ‘vicarious liability’ (ACAS,2021). If discrimination and harassment training hasn’t been provided by the company the company could be vicariously liable for Steve’s (SS) actions. In the case of ‘Miss Kim Beaney V Highways England and others’ (2017), the claimant won £74,000 for remarks from a fellow employee who had tried to initiate a romantic relationship. 
AA claimed that while having a drink with SS that he kept patting her leg, even when she moved away and had to ask him not to touch her, in a similar case, ‘Munchkins Restaurant V Karmazyn’ (2010) the claimants won a case of sexual harassment as they were made to wear short skirts at work (CIPD, 2010). 
AA also brings forward claims against Richard Rees (RR), one of your clients, she claims RR commented on her legs and that he might need “a little personal attention” and made further remarks. AA mentioned this to SS, SS failed to provide support in his position as her manager and a demonstrated a lack of duty of care by condoning RR’s behaviour. Section 40 of the Act (Equality Act, 2010) protects employees against harassment by third party clients, the ‘Worker Protection Bill’ (2023), currently going through parliament, states that employers have a duty to take reasonable steps in the employee employment to prevent sexual harassment including third party.
Direct Sex Discrimination
SS said to AA that having a female in the team would be good for sales, suggesting AA wore short skirts and implied the team would be on for a bonus if she did. Similarly in ‘Smith V Rees’ (2013)  where the ET found the treatment of a female employee was treated less favourably due to her sex as she was asked to wear a shirt (Redman, no date). This is an example of direct sex discrimination.
Constructive dismissal 
AA resigning could lead to a claim of constructive dismissal as she has over 2 years’ service (ACAS, 2021). AA could claim she felt she had to resign due to the way she was treated (Gov.uk, 2023b). Similarly in the case of ‘Miss Stretch v Ballymore Construction Services Ltd’ (2019) the claimant experienced inappropriate and sexual advances from a colleague and although some adjustments were made following a complaint raised she still had to work with respondent and felt uncomfortable and resigned. The ET upheld the claim and the claimant won. 
As AA’s employer you have a duty of care to look after her wellbeing and failing to do so can lead to a breach in her contract. Following AA’s resignation there was an investigation, during the investigating another female previous employer had said that she did not enjoy working with SS and that he thought he was “God’s gift to women”. This coincides with Alison’s feelings towards SS’s behaviour which could be seen as accepted in the company and part of the culture.


Defences of the claim

Sexual Harassment

You could avoid being liable if you argue the incidents took place outside of work as the incident in the hotel room in the evening could be seen as outside of the workplace. ‘Mr O Forbes V LHR Airport Ltd’ (2019) case found that an employee was shown an offensive image on a colleagues Facebook page, the employee took the employer to an ET, the claim was dismissed as the incident occurred outside of the employment. However the incident with AA could be considered differently to the ET as although AA and SS weren’t at work they were at the hotel for a work event. 
Direct Sex Discrimination
It could be argued when AA said she was fat that she was “fishing” for compliments as SS claimed and the comments about wearing short skirts to get a bonus could have been just in response to Alison’s comment. SS claimed it was AA that suggested that they go over the presentation, AA claiming SS suggested they go to SS’s room while SS said that they had agreed. It could be argued if AA was already uncomfortable with SS’s behaviour then why did she go into his room? It could also be argued that SS’s behaviour was just banter. In the ‘Ms E Greenway-Evans V Countryside Properties (UK) Ltd’ (2020) case the claimant was dismissed, however, the ET ruled it as unfair because there was a culture of banter. Similarly the case of ‘Evans v Xactly Corporations Ltd’ (2018) where there was an office culture of banter, the ET felt the comments weren’t unwarranted by the claimant as they were an active participant in the banter. 
If you have evidence you took ‘reasonable steps’ before the incident occurred then consideration will be given to this, for example, if you have an anti- harassment and discrimination policy and provided training to managers, as well as having a system in place that encourages employees to report unacceptable behaviour.  However, this needs to be done prior to the incident, as in the case of ‘Allay (UK) Ltd v Mr S Gehlen’ (2020) the employer provided refresher training on harassment but this was not seen as sufficient.
Constructive Dismissal
Although AA claims she raised her concerns about RR to SS, according to her statement she did not raise her concerns about SS to anyone, if she had a grievance procedure could have been followed. If the company weren’t aware of the problems then they weren’t necessarily given the opportunity to investigate it. 

The facts 
Direct Sex Discrimination
SS did make comments about AA wearing short skirts, and that if she did the team would get a bonus this is clear from both statements. 
Sexual Discrimination 
SS tapped AA’s leg and that AA said to stop, however SS felt AA had said this in a joking way. Also the investigation following AA’s resignation concluded that SS felt what have happened in the hotel room was a private matter and that he thought AA was interested in him so this could explain why his actions were deemed to be of a sexual nature. 
Constructive dismissal
AA will need to be able to pass the legal test for constructive dismissal to show there has been a serious breach to her contract and resigned in response to the breach (Landau Law, no date a). There is a strong case based on her statement that this would be upheld, and this is supported by the lack of case law in defence of similar cases. There are some weaknesses to AA’s claim, she didn’t raise a grievance which could have prevented further behaviour, however as shown in the investigation this wouldn’t necessarily have been the case, the investigation concluded SS actions were acceptable and no further recommendations were provided. The investigation failed to interview AA as part of the process, this could impact on the potential claim awarded.

[bookmark: _Hlk133235494]Factors a tribunal will considering when deciding the amount awarded 
Constructive Dismissal
Basic Award 
The ET will take into consideration several factors when considering the amount to award for constructive dismissal, it will consist of a basic and compensatory award (Practical Law, 2023). The formula used to calculate the basic award includes the employees age, length of service and weekly pay (maximum of 30 weeks) (Employment Rights Act 1996). April 2023 – April 2024 figures were used due to the time AA raised the claim. 
Age – Between 22 - 40 = One week’s pay for each full year of employment,  maximum weekly limit is £643 (Citizen Advice, 2023). AA’s salary is £34,000, so her weekly rate is equivalent to £653.85 and so entitled to the maximum
Length of service - 2 years 8 months
= £643 x 2 = £1286
Compensation award 
[bookmark: _Hlk130468750]This covers the money the employee has lost since leaving the organisation (Citizen’s Advice, 2023), from resignation or a result of actions by the employer. It needs to be “just and equitable to make an award” (Landau Law, no date a). The loses that can be claimed are:
Past and Future Wages – These are the loss of earnings that AA has had so far and would expect to have until she gets a new job
Compensation for loss of statutory rights – AA worked for the company for more than 2 years she can claim between £350 and £500, as in a new job she will have to be in it for 2 years before being able to claim unfair dismissal 
Other benefits – Company pension contributions, company car, medical insurance etc will also be taken into account
In total it can’t be more than a year’s gross pay and capped at £105,707 (Citizen’s Advice, 2023; Practical Law, 2023), this would be £34,000 in AA’s case. AA will need to show evidence she has been looking for another job, if she has another job the earnings from an alternative employer will be taken into account (Landau Law, no date a).
Sexual harassment and Sex discrimination
The award for these claims can be uncapped and based on the following: 
Loss of earnings
Similarly to constructive dismissal AA could claim this, it is usually calculated as an estimate and in 3 month blocks eg 3, 6 or 9 month etc (Citizen’s Advice, 2023)
Injury to feelings
This is split across 3 Vento bands ranging from £1100 in the lower band, from £11,200 in the middle band, £33,700 in the higher band, to over £56,200 for exceptional cases (Howes Percival, 2023). This was determined from the case of ‘Vento v The Chief Constable of West Yorkshire Police’ (2002), which determined that injury to feelings can be used as a compensation for worry, anxiety and stress among other things, the claimant won £257,844, which included £30,000 for injury to feelings (Casemine, 2022; Balaban Lewis & Sargeant, 2019). . 
Personal injury
If AA claims that she has a serious mental health problem, for example stress, resulting from the discrimination and has a medical report to prove this she could be entitled to claim for this (Citizen’s Advice, 2023). 
Aggravated damages
This will be awarded if the tribunal believe you as an employer have deliberately discriminated against AA or if you act unpleasantly when defending your claim (Citizen’s Advice, 2023).
The awards an ET make depends on each case, and are often capped at a maximum award, however harassment linked with constructive dismissal can be uncapped. For example the case ‘Driscoll v V&P Global Ltd (2021) the claimant won £40,394.85 due to the CEO making harassing comments and she resigned. 
Potentially reductions
You could argue that AA was partly to blame for the dismissal (Citizens advice, 2023), in accordance with Section 143(6) of the Employee Rights Act (1996) this could not mean the dismissal would be seen as fair dismissal and the award significantly reduced (Roberts, no date; Employee Rights Act, 2016). If AA has failed to make a realistic effort to  find an alternative job this could reduce the amount ,or if Alison has a new job the money from this will be taken into account.
A reduction of up to 25% can be made if AA failed to comply with the ACAS Code of Practice on Discipline and Grievance Procedures (Landau Law, no date b) because Alison didn’t raise a grievance, as this wasn’t mentioned.
If there’s a chance Alison would have been dismissed even if the discrimination hadn’t occurred this could reduce the amount of the award as well. 
Potential increases
An ET could potentially increasing the compensation award by up to 25% if it was the employer that failed to follow the ACAS Code of Practice (Citizens advice, 2023). If you didn’t issue AA with a written contract/ statement of terms then the tribunal could also award AA with 2 or 4 weeks’ pay (Citizens advice, 2023). 
Your options 
You should consider how likely is it that AA’s claim is successful and the amount she could receive, also the impact of the claim on the organisation especially the reputation (Brachers, 2022). Consideration also needs to go into the management time, legal costs and adverse publicity costs associated with this claim.
Option one - Employee Tribunal
Advantages
If you were to win the case and AA’s claims were not founded then you would have saved money and protected the company’s reputation, however based on the claim the likelihood of this is small as the defences are quite weak with limited cases to offer support to the defence.
Disadvantages
ET’s can be a stressful time for both parties and the average claim takes 31 weeks (Gov.uk, 2022). Case law shows examples of how much of a financial implication ET’s can have on an organisation, if the case for sexual harassment were to be successful this is uncapped and so it is difficult to estimate the amount the company would be liable. The BBC spent £500,000 defending an unfair dismissal claim which they lost, even though the claimant had offered to settle the case outside of court for only £50,000 (Brachers, 2022). 

Option two - Settlement Agreement
Advantages
Settlement agreements are quick and easy and usually over in a few days (Mason Bullock Solicitors, no date), and potentially less stressful. They’re legally binding to ensure the employee doesn’t sue the employer (People Management, 2017). They are also confidential whereas ET’s are published online which means anyone could read up about it (Mason Bullock Solicitors, no date), this could be detrimental to your reputation and cost you more in the long term if you end up losing customers because of it.
Disadvantage
Case law shows organisations sometimes do this as a way of avoiding having to try and rectify an issue and not having to deal with particular employees who the claim is against (CIPD, 2022). This potentially encourages and promotes a negative culture where the unlawful behaviour is accepted. 
My Recommendation
As some of the claims raised can be uncapped, taking into account a cost benefit analysis it is highly advised that you opt for a settlement agreement over an ET. Start with an offer of £20,000, as the claimant is likely to refuse the first offer, increase the offer by increments of £5,000 up to a maximum of £35,000. This is just above AA’s base salary. AA will have 10 days to consider an offer and if agreed AA will need to give up her right to a tribunal legally through a COT3 agreement through ACAS or in this case a settlement agreement (Citizen Advice, no date).  AA will need to seek legal advice on the agreement and the company will have to cover these costs. If Alison didn’t get legal advice she would still be able to go to an ET for this matter (Citizen’s Advice, no date). If this offer isn’t accepted, then at this point I would proceed to an ET. Note that during the ET you will be covered under section 111a of the act (Employment Rights Act, 1996) whereby any discussions regarding the settlement agreement will not be allowed.
Further recommendations:
· Equality, bullying and harassment training for all staff to discourage a culture of banter and that harassment isn’t accepted (LinkedIn, 2021), ensure these policies are in place and up to date and adopt a zero tolerance policy to combat sexual harassment
· Instigating a disciplining process for SS, there appears to be a pattern of female workers leaving who have worked with SS
· AA was a good performer until she started working with SS, you could consider reinstating AA
· Break links with RR as a client due to his behaviour not meet company standards
I would recommend that you follow my advice, if ignored this could have a significant impact on the organisation both financially and reputation.
	

 Briefing note 
To: Bob Braeburn, MD 
From: Bethan Wilson, HR Consultant
Regarding: Payment Providers Services
Date: 4th April 2023
· There are legal implications if you cease outsourcing the IT and Payroll function from Payment Providers and move the payroll function in house in relation to TUPE regulations 
· According to the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) it occurs when a part or all of an organisation is transferred to another employer or a service transferred to a new provider (ACAS, 2021; The Transfer of Undertakings (Protection of Employment) Regulations 2006).
· TUPE could apply as Payment Providers could argue that they have an organised group of people that do the work for Scrumpy Cider and you’ll have to TUPE them over to you and inadvertently inheriting new staff members (ACAS, 2021; The Transfer of Undertakings (Protection of Employment) Regulations 2006)
· It is highly unlikely that payment providers have a distinct group of people who simply do the payroll and IT for Scrumpy Cider as companies often provide services like this for a combination of companies. If they do perform the majority of their activities for a particular function then there is scope for TUPE transfer 
· The factors that determine whether TUPE applies, the percentage of time spent working for a client, Over 50% would constitute the majority of their activities so could be eligible (RealityHR, no date)
· If the employees do qualify to be TUPE over they have the right to object (LexisNexis, no date)
· The contractual benefits the employees have with transfer over as well including the continuous service, right to unfair dismissal , redundancy payments and notice periods (ACAS, 2021)
· Recommendations/ Next Steps – We need more clarity on the following: 
· See the service providing contracts and review them
· How many people work for Scrumpy Cider and how much of their role is working for Scrumpy Cider and if it’s 50% 
· Are the contractual duties align with the duties in Scrumpy 
Cider
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