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Question A
Privity in a contract means that only the parties in the contract are legally bound. Third partied cannot interfere with the contract. In other words to enforce a contractual promise, the person must be the promisee and  have provided consideration for that promise (Chen-Wishart, 2018c, p.170).  This is referring to the case Tweddle v Atkinson (1861) 1 B&S 393, where the father of the engaged couple contracted to pay a sum to the husband after the marriage. The husband could not in force the contract against the wife’s father. This is because the husband was not a part of the agreement and did not provide any consideration.

Question B
Consideration must be given as a payment for a promise and it cannot be done before the said promise (Chen-Wishart, 2018d, p.114). Past consideration is not the same as executed consideration. Referring to the case Roscorla v. Thomas, (1842) 3 QB 234, Roscorla  purchased a horse from Thomas and Thomas promise that the horse was sound. Roscorla then found out that the horse was not sound and sued Thomas. The court held and said that there was no case as the consideration was made after the promise was made and the only obligation by Thomas was to deliver the horse. However there is an exception which is the doctrine of implied assumpsit that can be seen in the case Lampleigh v Braithwaite (1615) Hob 105. In this case Braithwaite asked Lampleigh  to obtain pardon from King James I. Lampleigh successfully obtain the pardon and Brathwaite subsequently promised to pay Lampleigh £1,000 but he failed to do so. Lampleigh then sued Braithwaite. The court held and said that the promise was a valid contract and was thus enforceable.

Question C
Discharge by performance is when one or both parties in the contract fail to perform their obligations. If only one party with the term obligations or if one party fails to accept then the contract can be discharged by performance. However there are a sections to the general rule which are substantial performance, acceptance of partial performance and divisible contracts.

The first one which is substantial performances means that when a party performs their part of the obligation but there are some defects in the performance. It is still considered that they have substantially fulfilled their obligations. This will allow them to receive at least a reduced price depending on how much the contract was breached.

The second one is acceptance of partial performance. This means when one of the parties receive benefits from the partial performance, the other party has the option to either accept or reject the work and promise to pay a set price for the benefit that they have received from the portion.

The last one is the visible contracts. In a divisible contract, a party’s performance is set off against the other party’s performance. 
										(upcounsel, n.d.)


Question D

A contract is legally blinding promise between two parties where one party has to fulfil an obligation towards the other party for consideration (THOMSON REUTERS, 2022). A valid contract consists of an offer, acceptance, consideration and an intention to create legal relations. An offer is a promise to do an act or promise in exchange for the initial promise (upconsel, n.d.). The one making the offer is known as the offeror and the person receiving it is the offeree. An acceptance is an expression of consent to enter into a binding agreement with the terms of the offer. An acceptance must follow the mirror image rule where the offeree is accepting the exact proposal of the offer. (Chen-Wishart, 2018, pp.65–66). Consideration on the other hand is any value given by both parties in a contract that induces them to a mutual agreement (Chen-Wishart, 2018b, p.109). Lastly, an intention to create legal relation is basically when the parties intend to enter into an legally enforceable binding agreement (Levi Solicitors, 2017).

In this situation where Arthur is looking to sell the watch, this is considered to be an advertisement under invitation to treat. An invitation to treat means that a party is inviting offers and is willing to negotiate (Lawbite Team, 2021). However, an invitation to treat is not itself an offer and not legally binding. A case to illustrate this would be Partridge v Crittenden [1968] 2 All ER 421. In this case, the defendant put an advert in stating he was selling his bramble finch. He then was charged because he went against the Protection of Birds Act 1954 for sale. However, the court held and said the advert was merely an invitation to treat and not an offer (e-lawresources.co.uk, 2019). Similarly to Arthur, he was putting an advertisement to sell his watch, and when an offer is made then this will turn into a bilateral contract where both parties has obligations to fulfil (Hayes, 2019). 

The first person to respond to Arthur’s advertisement in this scenario was Ben. Ben sent a letter on the 4th of May stating that he would be willing to buy the watch for £15,000. This was an offer made to Arthur. The letter arrived on the 7th of May. However, Arthur never gave a reply thus it is concluded that there is no contract between Arthur and Ben. This is because an acceptance must be communicated for an agreement to exist and silence cannot constitute acceptance. This refers to the case of Felthouse v Bindley [1862] EWHC CP J35. Felthouse offered to buy the horse from his nephew. His nephew never answered his offer and told Bindley that the horse has already been sold. However, Bindley already mistakenly sold the horse and Felthouse sued Bindley. The court held against Felthouse and said that Felthouse’s offer to buy the horse could not be accepted by his nephew silence. 

Next comes in Christine. On the 5th of May, she emailed Arthur making an offer to buy the watch for £11,000. Arthur then responded the same day making a counter-offer to sell the watch for £13,000 instead. Christine then responded by saying she would pay £11,000 now and the rest after she got paid at the end of the month. Cristine’s respond here can be taken as either a counter-offer or a request for further information on the existing offer. On the 6th of May 2pm, Christine emailed Arthur to say she had managed to raise enough money to pay £13,000.

A counter offer is when the offeree makes a new offer to the offeror thus the original offer can no longer be accepted (LawTeacher, 2013). A case that can be referred to would be Hyde v Wrench (1840) 49 ER 132. The defendant offered to sell the farm to Mr Hyde for £1,200 but Mr Hyde declined the offer. Mr Wrench made another offer of £1,000 but this was also declined by Mr Hyde. Mr Hyde then made an offer of £950 to Mr Wrench which was refused by Mr Wrench because his last offer was a final offer. After that Mr Hyde agreed to buy the farm for £1,000 but Mr Wrench refused to sell the property. The court held that there was no binding contract because when a counter offer is made it will destroy the original offer. In this case the original offer of £1,000 was no longer available when Mr Hyde offered to buy the property for £950. 

The other perspective which is requesting for further information on the existing offer simply means asking for more information and not a counter offer (LawTeacher, 2018). The original offer still stands and the offeree has not accepted nor declined the offer. The case of Stevenson Jaques & Co. v McLean (1880) 5 QBD 346 can be an example of this. McLean offered to sell Stevenson iron. Stevenson then asked McLean about what was the longest time for delivery would be and asked if he was accepting a delivery over two months. There was no response and McLean claim there was a counter offer and the original offer had not been accepted. The court held that the telegram was a mere request for information and not a rejection of the original offer. 

If Christine’s response was a counter offer, then her email on the 6th of May is an invalid acceptance as the original offer of £13,000 was no longer valid. However, if assumed that Christine’s email was just a request for further information, then her email on the 6th of May was an acceptance to Arthur’s offer of £13,000 and thus creating a valid contract between them.

Last respondent to Arthur’s advert is Dennis. He emailed Arthur on the morning of  6th May and asked if the watch was still available to which Arthur replied and offered £13,000 for the watch. At 5pm of the same day, Dennis replied and agreed to pay the £13,000 thus creating a valid contract with Arthur. Taking into account the type of acceptance that was communicated (email), this is considered as a modern method of communication. With modern methods of communication, business hours must be taken into consideration. According to the ‘receipt’ rule, an offer is accepted only when the offeror receives the communication of acceptance; different to the postal rule where acceptance is when the letter is posted not when it is received (LawTeacher, 2021). According to the case of  Brinkibon Ltd v Stahag Stahl [1983] 2 AC 34 where the acceptance was done by telex, where the method is instantaneous but the message is not actually instantaneous. Acceptance is only instant and effective if it was received during ordinary business hours. This means that any acceptance communicated within business hours; 9am to 5pm is instantly accepted and legally binding. However if the message is sent out outside of office hours then the acceptance will be valid as soon as the next business hours comes. 

Based on all this, it is concluded that Arthur has a valid contract with both Christine and Dennis because their acceptance was communicated within business hours. There is no valid contract between Arthur and Ben.
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