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THE LAW OF NEGLIGENCE AND DUTY OF CARE
Introduction
In tort law, torts are identified as civil wrongs, other than the breach of contracts, for which remedies are obtained, mostly in compensation for damages. Torts can be classified in three major categories namely: intentional torts, the tort of negligence, and the tort of strict liability. However, this study will focus on the tort of negligence as observed in the case of Michael v Chief Constable of South Wales [2015]. Arguably, the case of Michael v Chief Constable of South Wales [2015] may be an awakening call for common law and still mark the start of a period of duty of care in the United Kingdom (McBride, 2015). According to McBride (2015), the case suggests the Supreme Court is willing to break the Caparo test. However, various courts still push for some policy considerations consistent with the hostilities expressed towards the test and out of the timeline (McBride, 2015). There has been a notable progress in various elements of negligence claims and how the judges consider liability once a negligence claim has been filed in court. This is the basis of the remark made in Michael v Chief Constable of South Wales [2015] that, the development of the law of negligence has been an incremental process than giant steps. 
The Duty of Care
In the tort of law, the duty of care refers to the legal obligation that is imposed on a particular individual, requiring him or her to adhere to the standards of reasonable care while engaging in acts that would in turn harm other people foreseeably. Suppose that duty is violated or breached by either party, a legal liability may be imposed on the tortfeasor to compensate the victim for any losses they may incur. There is always this idea that individuals owe a duty of care to strangers; however; beforehand, such responsibilities regarding the duty of care were found in connection with contractual arrangements developed from common law during the 20th century (Ceil, 2019). Such a doctrine of the duty of care was developed in Donoghue v Stevenson's case [1932], whereby a woman had succeeded in establishing a ginger beer manufacturing plant that owed her the duty of care after making a negligent production. Based on this scenario, the concept of duty of care has since expanded and developed into a judicial test that is greatly coherent and which should be satisfied in a court of law to claim a violation of the tort of law. 
In general terms, the duty of care comes into play when an individual or a group of people undertakes to perform an activity that has a reasonable possibility of causing harm to another person or a group of people, either in a physical manner, economically or even mentally (Udemezue & Ojeih, 2021). These activities may include common tasks like driving, where injuries may occur due to accidents, and specialised activities like dispensing economic devices, leading to economic losses. However, in situations where a person has not created situations capable of causing harm to another person, there is no obligation to provide the duty of care since there are no risky situations that need preventive measures like pure omissions. 
Testing of the Duty of Care
The Caparo tests came along and brought the motion ignited by Lord Bridge during the case of Caparo Industries PLC v Dickman [1990] which incorporated two approaches required for use by the courts and which the courts ought to adapt to while seeking the determination of whether the duty of care, based on all the facts presented in the case is owed (Satyan, 2015). According to Satyan (2015), the initial approach was regarded as the "three-stage test", consisting of three various elements that attempt to determine if liabilities are owed, if the harm could have been reasonably foreseeable, and if there was a genuine relationship concerning proximity. Additionally, it looked like a 'fair, reasonable and required duty of care upon the defendant. The second approach, is called the 'analogous incremental approach.’ Under this approach, there is the determination of if principles were developed in precedent cases or in any other judgments, and how influential such principles were. However, the three-stage Caparo test does not need to be completely addressed in determining duty of care. 
The research relating to the universal test about the duty of care is still in an evolution path from the 'Neighbor principle' that Lord Atkin put forward in Donoghue v Stevenson [1932] and to the second two-stage test that was established and forwarded by Lord Wilberforce during the examination and crosschecking of the case of Anns v Merton London Borough Council [1977], and then finally to the third-stage test involving the Caparo tests (Abhyuday 2021). Because the Neighbor principle was considered too broad and wide, which would allow liability of the tort of negligence in various situations, the second approach of the two-stage testing consisted of different policies related to the elements preventing floodgates. However, the test was also considered relatively wide to the extent that it needed to be narrowed down. Due to that reason, the courts decided to revert and embrace the incremental approach, which allowed the use of the three-stage test, leading to its creation for use. 
The Caparo tests then set the stage for the three-stage tests, even though through the approach of incremental process, they conveyed the message that the application of the tests cannot be rigid since the factors were mere labels. However, although the terms of the elements of the two and three-stage tests seem to be familiar, they are different in some aspects. One of the major difference between the two is when identifying which method or who should establish policies because, under the requirements of the two-stage tests, the accused or the defendant is obliged by law to show the policy factor in order to negate the liability attached to the same, while under the circumstances of the three-stage test, it is the claimant who should show the policy reasons for attached to imposing a liability. From 1990, after the test landed into its initial application along to 2015, and until the case pitting Michael against the Chief of South Wales, the three-stage tests were the basis and standard means of the courts in the United Kingdom to determine whether the duty of care existed and for the judges to make their court decisions. There are more signs that the courts in the United Kingdom are willing to re-invent and formulate the tests of the Caparo case to protect authorities and rename the process as 'policy consideration.' However, some questions still linger regarding whether such a process could be considered to be analogously incremental. 
The willingness of the Supreme Court to Break Up the Caparo Test
According to Tsang and Ng (2022), during the case of Michael v Chief Constable of South Wales Police [2015]. Lord Neuberger, with whom others like Lord Toulson, Lord Mance, Lord Hodge and Lord Reed all agreed, indicated the willingness of the supreme court of the United Kingdom in breaking the three-stage tests. It indicated that common law does not necessarily impose liabilities generally due to pure omissions. However, there are situations under which common law does not impose liabilities for making careless omissions (Tsang and Ng, 2022). The judges agreed that the second scenario did not apply to the case out of this realisation. However, such an exception occurs where the defendants of the case assume positive responsibilities towards safeguarding the claimant in circumstances where there are special relationships existing between the parties to the case, such as when the case's claimant is reliant on the skills of the defendant. Therefore, by assuming such responsibilities, the potential foreseeability towards protecting the claimant from harm is created by the relationship of proximity. For example, in the case of Michael, Ms. Michael relied on her call handler to utilise her skills of acting promptly and communicating all the relevant information in a forward direction, whereby the handler failed to do as was expected in terms of the level of her professional qualification and the required professional standards (Tsang and Ng, 2022).
According to Tsang and Ng (2022), Lord Toulson stated that "there has sometimes been a tendency for courts to use the expression of 'assumption of responsibility when in truth the responsibility has been imposed by the court rather than assumed by D [the defendant]", whereby in the Michael case, her handler assumed responsibility by ensuring the message got rightly across but still failed to do it to an acceptable standard. In the official reports seen by the court, the handler wrote the word 'kill'. However, he denied having memory of this, making it clear that such information would have been well passed to the police in South Wales even if a level of certainty existed (Satyan, 2015). According to Satyan (2015), Lord Toulson stated further that "mere foreseeability was not enough" in the assumption of responsibility. However, he failed to address the various kinds of the proximity existing between all the involved parties (if any). Under the duty of care related to the three stages, the case had many elements of proximity. It foresaw ability through the assumption of responsibility. However, there was fairness, justice and reasonability in imposing the duty of care for policy considerations. The court decided not to uphold these elements since it could result in "an unduly defensive attitude" by the administrative powers (Satyan, 2015). According to Satyan (2015), the public would not consider it as either "fair, just or reasonable" because the authorities are meant to protect the public, more so in times of emergency. 
Court's Willingness to Develop Duty of Care in an Incremental Manner
Although the court's majority of the Lordship was in agreement with Toulson, both Lady Hale and Lord Kerr took their stand, which indicated that the Supreme Court was not willing to break up the Caparo test and was geared towards incrementally developing the duty of care. According to Arnell (2018), after analysing the case of Hill v Chief Constable of West Yorkshire [1987], Lord Kerr compared it to that of Home Office v Dorset Yacht Co Ltd [1970]. He suggested an additional ingredient required to determine the "sufficiency of the proximity of a relationship", which carries from one case to another. According to Lord Kerr, "Proximity of relationship" would remain undefined, although it could still consist of certain elements like association closeness, an indication that serious harm could be more likely, a statement that Lady Hale agreed to, and that the defendant is an individual whose protection is expected to bring forth (Sahri, 2018). Lastly, he held the opinion that the claimant's protection should not at any point render the defendant defenceless or still put the defendant in some danger. He claimed that all the elements had been fulfilled in the case of Michael. Lord Kerr still addressed the factors of foreseeability by stating that "proximity may add to the concept of foreseeability" (Sahri 2018). During that case, Richardson attempted to "balance the moral claims of the plaintiff in order to compensate for the reason of avoidable harm, including the defendant's moral claim that ought to be guarded or be protected from all chances of being subjected to undue burdens of undergoing a legal responsibility", and this was what Lord Kerr attempted to do regarding the new test that was suggested (Sahri, 2018, p. 112).
Additionally, by looking at all the outcomes of the case of Brooks v Commissioner of Police of the Metropolis Ltd, [2005], Lord Kerr portrayed his opinion in such a way that he did not "consider it particularly relevant whether the police should not be held liable because actions in negligence against them require to go further than conventional negligence claims or because they are immune from liability by dint of their status"(Sahri, 2018, p. 112). These statements by Lord Kerr indicate that he was unwilling to break Caparo's test and was looking at the Brooks v Commissioner of Police of the Metropolis case from a public point of view through disagreeing with some elements of the blanket immunity concept, such as Lady Hale. 
On the other hand, Lady Hale analysed the Stovin v Wise [1996] case and that of Gorringe v Calderdale Metropolitan Borough Council [2004], which she intended to show the evidence regarding the fact that public administrative authorities did not owe the public the duty of care regarding the tort of negligence towards those individuals who may suffer harm if they fail in the performance of their duties, whereby Lady Hale believed that such an opinion was not correct. Since the cargo test was established, courts across the United Kingdom are beginning to exhibit unwillingness toward placing liabilities on the authorities (Sahri 2018). Although prior to the establishment of a duty of care, all the public authorities did owe some duty of care, as established in the case between Glamorgan Coal Co Ltd v Glamorganshire Standing Joint Committee [1916] (Ashley, 2018). Lady Hale then believed that laws should have an incremental development through analogy with all the existing categories related to negligence. 
The Incremental Approach Adopted by the Court
According to Allars (2020), in the process to rebut all the criticisms that the three-stage test would face, Lord Bridge made a proposal that the house of the Lords should not or ever have the intention of setting tests that could provide relatively concrete answers regarding future cases, such that the law has to recognise all the three factors pragmatically as these were mere labels. Their Lordships then adopted the approach that in the case of Sutherland Shire Council v Heyman [1985], Brennan indicated that "the law should develop novel categories of negligence incrementally and by analogy with established categories" (Allars, 2020). This brings in the meaning that, by rejecting all the needs for general tests, and if all the laws develop incrementally based on a case-by-case basis, the duty of care will remain to exist if there is one such duty of care that had already existed in the previous times or in situations which can also be classified and considered to be analogous to the one in the precedent case. Such an approach relies on the ideology that the categories associated with negligence can never be extended overnight but embraces cautious approaches. In the case of Michael, the House of the Lords drifted from the use of conventional three-stage tests, with the closest test to be embraced as the incremental test; as noted by Lord Toulson, "the development of the law of negligence has been by an incremental process rather than being in a giant step” (Allars, 2020). 
Conclusion
Undoubtedly, the law of negligence has been effectively developed through an incremental process rather than by giant stems. Michael v Chief Constable of South Wales [2015] laid a perfect basis upon which the law of negligence and duty of care were incrementally developed to their current eminence. Moreover, the view of Lord Toulson that the laws governing the tort of negligence have made an incremental development is supported heavily by case laws. After going deeper into analysis, it becomes clear that the beginning of the change in judicial rulings arose very early in response to the modifications witnessed in society. This realisation then weakens all the extents regarding how these cases should be viewed as giant steps during the development of negligence laws. More so, I have immense support towards the views of Lord Toulson that the negligence law developed through an incremental manner and criticism and then through the eventual downfall of Ann's test, which highlights the restrictions that are innate within judicial systems across the United Kingdom that aims at restricting the liability scope and also the speed and extent at which all the laws regarding the tort of negligence slowly develops.   
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