Is the Offences Against the Person Act 1861 still fit for purpose in modern society? 

The Offences Against the Person Act (1861) is one of the fundamental acts of British criminal law. It criminalises certain acts between individuals. Most notably, the act introduces the non-fatal offences, which is a term used to describe the offences of assault, battery, assault occasioning bodily harm (ABH), and grievous bodily harm (GBH). The importance of these offences in British law is irrefutable, as is shown by the Office for National statistics in the year ending March 2020 as it was shown that approximately 5.8 million (Office for National Statistics, 2020) recordable offences had been committed, with 1.6 million of these offences being of a violent nature (Office for National Statistics, 2020), while only 706 of these violent crimes were categorised as homicides, making a staggering majority of violent crimes non-fatal offences. Although it is true that the act (Offences Against the Person Act 1861) does serve an important purpose in UK law, it has for many years been the subject of scrutiny for a number of reasons, not least of this scrutiny being spearheaded by the 2015 report published by the Law Commission, which claims the act is outdated, and although it does function, it is not fit for purpose in a modern and transparent legal structure (The Law Commission, 2015). This essay will evaluate and assess the Offences Against the Person Act to determine if it is fit for purpose in a modern legal system. 
The issue most highlighted within the scoping paper released by the law commission is that of a lack of a clear hierarchy of offences (The Law Commission, 2015). s.47 ABH (Offences Against the Person Act 1861) has the same statutory maximum sentence of that of s.20 GBH Offences Against the Person Act 1861), despite s.20 GBH being a significantly more severe offence. This makes it unclear which is meant to be more severe, or how they should be sentenced. This may also cause issues in charging an individual for one of these offences, as despite being different in their substance, their penalties remain equal. 
Charging an individual for s.47 ABH (Offences Against the Person Act 1861) may be difficult due to the lack of definitions found in the act. Despite many offences originating in the act, many lack definitions. Notably, s.47 ABH (Offences Against the Person Act 1861) does not have a full definition, with the mens rea being found in R v Parmenter (R v Savage, R v Parmenter 1992). This case describes ABH (Offences Against the Person Act 1861) as having the same mens rea as that of battery, being intention or recklessness as to the application of actual bodily harm. DPP v Parmenter reveals yet another issue that the act suffers from, being that there is no clear definition of “actual bodily harm” or “grievous bodily harm”. These definitions are instead clarified by DPP v Smith (DPP v Smith, 2006). The act is not transparent or easily understood in its language, instead assuming the reader will already know the definitions. This causes issues both for the general public, which was an issue raised in Smith, as well as the judiciary, as without firm definitions, all case law must be made on assumptions as to parliament’s intention, which may lead to improper application of the law. 
The law commission also takes issue with the wording and language of the act (The Law Commission, 2015). The review aptly states that as the act was written in 1861 (Offences Against the Person Act 1861), it often uses archaic and outdated language. One such example of this is the use of “penal servitude” in sentencing guidelines that are seen in parts of the act, namely, s.47, assault occasioning bodily harm (Offences Against the Person Act 1861). This archaic and outdated language can cause difficulty when referring to the act in sentencing, as not only does it refer to an unlawful penalty that has been abolished in British law since the passing of the Criminal Justice Act 1948, but also provides no firm maximum or minimum sentence for this offence within the act. The language of the act may also become confusing due to its inconsistent use of terms, such as “cause” and “inflict”. This issue was later rectified in case law however, such as in the case of Ireland and Burstow (R v Ireland, R v Burstow, 1998), which clarified that these words are to be, in this context, interpreted as having the same meaning. This nevertheless is still confusing to those reading the act, as the use of two separate phrases in legislation would typically denote some variation in their meanings within the contexts they are used. This issue is further supported by the existence of other interchangeable terms in the act such as intent and “maliciously”, which not only shows the interchangeability of terms within the act but also its redundancy due to the ruling in R v Cunningham (R v Cunningham, 1981). Alongside clarifying these terms as being interchangeable, Cunningham demonstrates the improper usage of certain terms within the act as per their usual meanings (Jefferson, 2012). 
It could also be argued that offences contained within the act have, through common law, grown outside of the boundaries intended by parliament at the time. In R v Bollom (R v Bollom, 2004), it was decided that the unique circumstances of the victim can elevate the level of harm which they had sustained. In this case, cutting and bruising of a 17-month-old child is significant enough to the victim as to elevate a charge of s.47 ABH to that of s.18 GBH (Offences Against the Person Act 1861). This can similarly be seen in R v Chan-Fook (R v Chan-Fook, 1994), in which the court had decided that psychiatric injury could suffice for a charge of ABH under s.47 (Offences Against the Person Act 1861). These cases show a significant development of law, reaching outside the intentions of the act. In most cases, intervention through caselaw would only be so prevalent and impactful where statute was written improperly. This risks the independence of the judiciary, effectively forcing them to become “politicians in robes” in order to make legislation that is outdated viable in modern law.
The scoping paper addresses one of the most prevalent issues in the act, being the many sections that legislate on specific actions (The Law Commission, 2015). Mentioned directly in the scoping paper is s.17 of the act, which legislates on “impeding a person from endeavouring to save himself from a shipwreck” (Offences Against the Person Act 1861) which creates a specific offence that is overly specific and unlikely to occur, which in modern legal procedure, would simply be established as an extension of an existing offence through case law. The act also contains other offences which are incredibly specific as to who the victim may be, with many offences within the act have specific statutory requirements on who a victim is or what they are doing, such as assault on a clergyman under s.36, assault on a magistrate under s.37, and assault on a person with the intent to obstruct the sale of grain under s.39 (Offences Against the Person Act 1861). These offences are made entirely redundant by the existence of the common law offences of battery and assault, which generally the charge given in the situations regardless, causing these sections to only serve to bloat the act. 
The Act also struggles with concepts such as consent. Within the act, there is no provision for consensual acts that would be defined as an offence by common law and statute. This becomes increasingly more prevalent with the rise in popularity of body modification, as well as the use of consent as a defence in cases involving sexual contact. In R v Brown [1992] it was decided that unless it is socially important, someone cannot consent to serious bodily harm, however due to the vague nature of serious bodily harm, it has lead to decisions such as those in Brown, in which entirely consensual sexual acts, committed within a person’s own home can constitute a breach of the law. 
While the act certainly has its issues, the law commission does provide proposals for reform on these topics. The law commission report suggests the creation of a new act with a draft bill based on a 1998 draft bill proposal. This comprehensive report suggests that assault and assault related offences be streamlined and written into statute in plain, easy to understand language.
In conclusion, the Offences Against the Person Act 1861 does serve to establish law that is necessary and fundamental to the UK justice system. However, it also includes outdated and archaic language that is hard to understand. Its formatting is inefficient, having may offences that effectively legislate on the same topics in great detail while having other offences that are vague and have little detail in their respective sections. It also lacks any firm hierarchy of offences, with many offences being equal in penalty despite their language and colloquial understandings suggesting differences in severity. These issues cause the act to be ineffective and unfit for purpose in a modern legal system, especially considering the development of case law on these topics, as well as the proposals for reform over the decades. 
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